AN NV e Fo e

[FIPRZE « Rit - &2« @A LK ¥ FRaF

B B EARXEY, FEAATBEMNABERMAGHEZMEFERRMENEE. FHARH, o8
BN Ak R o3 5 s A A8 | T BN AR RER RO EARRR, WinEhMB 7k mB AR,
e T BN AR R SRk I A G R A RO L. Bl R T E AT T BOM AR ik Ir HE T i
FE, HHARERMEREMALTEN. EEET, EHRA, EENRET BN AR HHirst £ 69 #
RURBARBERE-LERRHTRBCERHEINBERER, B (BNAELAL) WHHBEEET ETHREK
WARRE, REHNLEEHBMABEZROHRRENERENH. EXERE, FHFHBMAEZRNERE
BHXETT HE, CRAZBE=F, B “EpEr, ENEH, ELHE", HERETKE,

BASER BUMAEEIRR BAFHE SEBEI xRAG EEEE ZWAE

— Rt R R R

Mg R, (BRINAREAR) W45 BIFNERIN ARE LR < B R B ok U 2t B EriE e ?

SHETROM AL BE, A WA SR R, AR BUAYER), — MR . BuadkEt
B BB R BN AN RE VLB )1 B RILEHME S BN S1vk % (Ersatzgesetgeber) o 18 FRALEEIR M T AT
ol NHEVE BE 0 TAE 7 NTEMW, EBOEE S LA SIE, DU 3 B 1 41 40 1 T2 B g sk D

*OLREE « ARSE - 1 - PTATAT A, WA, BN AREEREE (2011-2020) , HUHTACK EFHORC BB b 2 IR E IR -

R OTMEAT, ORI IEAT SRR A

JROCTERE SR (M ABEELRTRR) 20184 4528], ZB119E 133, i UM T EE 201744 A 28 H A K & 2 i e i
T AN A NRER SE I LAS 2017412 H 15 H A SO g I KR I3 5 . WiREs S I B2 “ BN REEBE 2 75 iR A A7
Bk ? 7 A AN o =B ARER OB ARE i BE ? 7 o SRR, SR SRR AR ANNBIE R, BEONARELBER A K
L

[1] 2R AFEARFRT, Ziegler, Wicks and Hodson (eds), The UK and European Human Rights—A Strained Relationship? (Hart

Publishing, 2015).
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B

BN AFEVE B TAE 7 A EEE = 22 mlvAReE £ 38 (judicial activism) B LR w1 f
e D2 ONHEVE R Al [ 160 2 A 375 B 35 e A0V E AR O e B S RIRE 7. 18 B Re RS IR AE AN REVE B Bl Ak
(B RER DL S R ) BB R b o VR B SR A B B R B TR A R DA R B R AR, DR A
W2 T8 (B AREARTY BdEh], &FAYB R NHER I E —E . A8 mh.

IEWE RS E)E (Lord Hoffmann) FraRt: “ (EXINAMEAAY) & —{E3E L4 (living instru-
ment) FIFEVESFRN 7 — RN, (18 MAERLC T, BN ANREZE B F-48 RRE, 78 I8 L8 Ath {7 52 729 BRI
N HFRJF (Buropean public order) A FTE R 7 37yk . FR5€ &85 BHA A B0# & LM R &
PVERRRE N feg a5k s, B e, A RIRME REEREED (cruel punishment)
1B — MR AT REA R SOFERT . (HIB WA EWRE % T HAF SR ARE, — (8 =AM v] LU
RS, P IR R, I N B — (A R T 2365 A S i B PR ks b, 7 B

AT S B ET = LR A B AN RE VLB VR B Sk = A A Bl B LA BBUA AR, EBEAEAE
RFEGR. WA EEERE ZRRFEBFEE NG TEGIEEAABTERREE. —SaE 2
AR ERRGIRE 7R E RS DL ARV R RE -

BRI A E 2, FTEBMRANBEETEE S8 LN, SO RERE L H IR A R,
S B AN, R A AR R RE S B B vk B B s B R IR . IE WA RS B AR (Lord
Neuberger) Fraft: AR R 2% Bt vl LAHERN 0% B 5k & v, 1 Qo B N RE V5 e AR B3 35 B BT it
FIARER, ¥R EE 2 (constitutional propriety) {F&HIMKE L. 7 5

B RE Y S S BN N RE VR B BV AR M LR SRR, DRI 218 WP A B B i B S TH I A
B, R (BRI AREAZ) B TERERI AN H o 18 Lot A ih 7 5 A RE B A RE 2 A7 72
ERIE S . AP R EERAIT:

B, ANEZBGRMARAEH, RRBROBN, MARARFTHRZE . (BINAELL)
B Rl TN PIRE &, AR S ANREREZR . s, #EERAZ ARE, miRAAN
AT DLHAT FIRER] . ARE R & B WARTT AR AR ) IR 75, EARMATHEMBHEE. & (AEL
K B ARENTEEREYS T (ANEQL) MAY.

Hk, ANRERETEE RN EENMARE, mALEARRHMAE. B (BOIAEAL) NE
HEFREIEILTA (ANERAR) S TAEE R DL A S SR R R & 40 40 B 1 vE . iiEAN 2V, |
R CANREAL) A GReESE) MERRR, WAEZEEE.

IR, ANHERFIERARLHER, MAZINRBER . AFAESH R ARE. S ANREEEE FE R

[2] A EfEE B2 H Marc Bossuyt, “Judicial Activism in Strasbourg”, in Karel Wellens (ed.), International Law in Silver Perspec-
tive (2015), pp.31-56; Dragoljub Popovi¢, “Prevailing of Judicial Activism over Self-Restraint in the Jurisprudence of the European Court of
Human Rights” (2009) 42 Creighton Law Review 361, and Paul Mahoney, “Judicial Activism and Judicial Self-Restraint in the European Court
of Human Rights: Two Sides of the Same Coin” (1990) 11 Human Rights Law Journal 57.

[3] Lord Hoffmann, “The University of Human Rights” (2009) 125 (3) Law Quarterly Review 428.

[4] ¥EfEEEE2 B Kanstantsin Dzehtsiarou and Alan Greene, “Legitimacy and the Future of the European Court of Human
Rights: Critical Perspectives from Academia and Practitioners” (2011) 12 German Law Journal 1707; and Tom Barkhuysen and Michiel L.van
Emmerik, “Legitimacy of European Court of Human Rights Judgments: Procedural Aspects”, in N.Huls, M.Adams and J.Bomhoff (eds), The
Legitimacy of Highest Courts Ruling (2009), p.437-449.

[5] Lord Neuberger, Cambridge Freshfields Annual Law Lecture 2014, “The British and Europe”, 12 February 2014.
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BB B N 5 e = SO 0 A BRI T e B A A AHE . A A N HE B 45T R B PR AT
PR RS2 1 BRI St . SCAAT ) 2 S8 AN 2 AR I 2 SO AR e i 3 4R U (A s

. WAL (Evolutive Interpretation)

S5 COE RGO (o] JE R AR AP B AR VR, B — T BN AN REVE B B S H

BN 22 5w e — @ L ag UL L FAT 8 2 B E VKT, 18 ek AL [FAT 8 &
B, ther, S0, BREE, VEEEAATECEG DR AEEAE P BB AREREAR T (19494 (B
ZEgERE) F1EZO  BONZESH217TEGRL, BAERERET TR Z (EBONARELS
1) o (ERINAREAZ) AR B —EBEREABHAELRBR 28R, EEAGLB AR T
B EE R N BT A N BV AR MR REAR M () F A5, DA IR S A B 1 B VR AR RR T U)o TR R R 2
CANBEAR)) RAEMMERIFIE H. AEERMTREARGE, (BONARELL) & EEaymA R
A FHEARAY .

IRELLET, ATECM AMER B 2196141 H 11H Australia v Italy R {FsE S, EMER (B
NHERNKD) R BIEREE (objective character) FptLRIAER | [FARIIER:  “HHAIBIAER (AT
BHBAY LEEBIN, BIEREMENRIEARRER A ZAEATE LB PRI, WA 24 40 B A & A
B R H R RER 7 e

R,  CERINARE ALY 1468 A 35 A DT AT 7 X FE B N B S5 RE R T8, T AR &Y
(2] B S AT D [ NV A B R A 0 B R DA OR A T R AT T AR 1) (ARY) . VIS —1(A
AERE, BHAKE (ERIRATEAL) 265 M3 1E, 15 BATIRA 215 Rl 35 5 5 HY
(&5 F

B OCEON ARE ALY BB RIS AT, T2 2 R H B BB EMBGEAH T . HGolder v
UKZE%, ¥ (A EATHRER: 2 8 vl H T % F 07 BRI AT AT AH B 00 BBk TR R AR R, T
WIT9694F (HMEMANIRANE AL B3I IARUE B EL . 1 fitk, BN AN REVE Be @ 1 Joih
FaE oYy, BB RVE A B — B8 H 2 (self-contained regime) o 48 AREVERT 8L E,
KE, BBIFE AL DR RS e B R B R, B B G R AT I R B SR MR IR A0 B i
B, WA R LA, BRI 58 2 A R B — B i B 7 vk ] LLTE FH A B B 2 iR AN [R] 45 380
IEWEE AN (Judge Rozakis) Bt fEFEH R AR  “BOMN ANREVEBT VA B WA 278 R T 5%
(P48 WD R B A, WEERIE A R T 55 M R AN (8 AR 5 WO N RE VR B B 4 80 B 3 CARE A
) By, 7 Dol

[6] Commission, Austria v Italy (App.No.788/60), decision of 11 January 1961. L ECSFAE Ireland v United Kingdom (1978) 2
EH.R.R.25 FEE R R

[7] Maestriv Italy (2004) 39 E.H.R.R.38.

[8] Golder v United Kingdom (1975) 1 EH.R.R.524.

(9] FRAE Pt bR eE 15— B Al-Dulimi and Montana Management Inc v Switzerland [GC] (App.No.5809/08), judgment of
21 June 2016 at [71]; Sargsyan v Azerbaijan (2017) 64 E.H.R.R.4, tn.23, DL N Centre for Legal Resources on behalf of Valentin Campeanu
[GC] (App-No.47848/08), judgment of 17 July 2014, fn.14.

[10] Rozakis, “The European Judge as a Comparativist™ (2005) Tulane Law Review 278.
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NBEE B W S A iR I R e 58 138 — J7vkem, B (BRIMARE A AY) MR ZEIRIBE T
(P15 (present-day conditions) o Y FEEABAAIMER Tyrer v UK HJIR, AREERLEE — 5 1E
H“ (O ANREAK) 1EATESCHE”  (the Convention as a living instrument) B FEE, 8%
CANRENEDY B ZH 5 [ B AN B 95 F2 () [ 9 A B Py e i 88 . D2 S AR 7 vk B 20t I 2
SRR SR P AR U &R, 319785t B 4G #k A s SRR N RE VR (1) A R

fETyrerZrh, A (ABEAR) BAifEedtk, B2 SR REE “KlH S 5E
DR, WIRHAC RN FHE, £ B NEEMH AR S &2 IEEK, AREERH
el s . “{ESEERE, REBMNZEZ B gmE X2 808 BAARH R A S, 'gEE, 7
Horp — S0l X BACE S, RVERS ST A S B, - B IANER, 38 R R B S R A B
e 15— MR B KA R R R P T L R . 7

VE R tbiom, ANMEVEBLRR 242 SIERZ R A (BOMAREALD) /s riesln “Bua s, =
M, BEHMERHILFREE” , AR 25 EAFEZ LT R EEIIT (ALK 53
ik, BRth, €2 EEES M RNERE SN T CANERL) SE3MRIIE K.

FrUA, A BN 23 B e &8 K 2 WOk B BB v A 2R () IR, DA AR AR B3 CANREAAY)
WS AT BN “Bub s, HAE, HHMEERILEEE” FFEE, BOM AR B 805G,
B (BOMAREAR) SRR R & el (AR SRR BEHA .

TEAC AR S A I AE i ) Hassan v UK 28 7%, SUARTRBUN LS, BRI
REVEBE Ki%EE (Grand Chamber) W2 BIFE ANMEVE (THRL) BRI [ NiEE (THL) ARG 5@ A 7% B
FOHEE R, (HEKEREW AR, IEWMBUFRE R, BIFENES, BRI 5=
WEARDY M CEUHNTAKD) » ATLAHRIRE, BCEEFHE B, HAH 58 B R AL AR E,
A g 20 B AE RPN LA 1 B % o 2 1 R v SR ) 42 A4 i, B 2% 17 ZE BT 15 U0 T M R 40T 1) S 410N
AT A CEOMRE A A0) 55 1SR oy sk, BRI A REVE Bt K% g 58 7% Ji A7 1) & 4 [ 4T 2L 45

[11] Tyrerv United Kingdom (1978) 2 EH.R.R.1 at [31]. /A S Ff#RE /7 1J:, 2K Eva Brems and Janneke Gerards (eds), Shaping
Rights in the ECHR: The Role of the European Court of Human Rights in Determining the Scope of Human Rights (Cambridge University
Press, 2013); George Letsas, A Theory of Interpretation of the European Convention on Human Rights (Oxford University Press, 2009); and
Andreas Fllesdal, Birgit Peters and Geir Ulfstein (eds), Constituting Europe: The European Court of Human Rights in a National, European
and Global Context (Cambridge University Press, 2013).

[12] Drer(1978)2 EH.R.R. 1 at [31].

[13] Missouriv Holland 252 U.S. 416 (1920). fE53 K2 MR R, EBHIOE B M E A A RS “BR G, AT LIH
FERUEY, P TR FE R AR LE R R R R AR A, e SRk I, FRAMABZE R B AU 1 1 28R TR Y AR Y
P R APE S i E 2 TR E 3R . S LeAlE E MRS aa slis re i EAMANE AR — A B, Ee T,
A AR AE S 1 — R A 1 IS A A B B A s I A M B 12— M B 5 . FRAPI AR (19 G A A 2 Al 1 A AR R 1Y
B AT R TAS R UG 100 RTAE T 1B . 7 SRR R s e B IR IEARYE”  (evolving standards of de-
cency) 2 FZAMEE A 2= I “YE 17 (living constitutionalism) %5 —1#f& (25 Trop v Dulles 356 U.S. 86 (1958): “#5/\{&1F
RIFET R AEMER, 5 TN SO EEAEN . GREERNSE, LAME RS RIBIREE, 3 FErH
L —fEkat AL, 7 ) .

[14] Henrietta Muir Edwards v The Attorney General of Canada [1929] UKPC86,[1930] A.C.124 (18 October 1929). %= {[f 22 {4-(E 15
AU, AMERRZEHED T I R A BT 2 SRV E, WRZ BRI TN ERIER 357 (iving tree doctrine)
REE— AL, &R ARG, WM T BT o7 U oK, LAE B IR R R .

[15] Hassan v United Kingdom [GC] (App.N0.29750/09), judgment of 16 September 2014.
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HEMNAKRITEST TREEEZR AN T CARERK) S5tk bl &7 N 88 1 258 th
o CBCIARE 2~ &) 1075 4 fir A S AU ol 58 4 SR LUUIAE. CANRE &) 2685 i 45 2 iy
L AR B P N B VR AT B 004, B 468 SR B R AE B PR a U RS LT, B N IE % o
AT DA R IR 3 22 4 3 BB [T ROEAT H I, KO ANRE N R0) 55 ST LU RE 2 O 465
RIBUAT AL Sz RIME DN HIEH CHIN LAY PR A T E AR AE. Fril, BEhiE
PG UL 3 B AL R A OREE T [ C R, A S RA PR B E AT .
BAYERE, B AREIRBE S CBUCHARE 22 590 0358 A0 fARE SR AE mT e (€ I 78 A RE ORatE 5 i 3 1
(B

=~ Eky’l‘[:/tt%

FEBKIN N REVERT, A Gmid 508 2 IUE,  SRIEHS A B L% DA I% [R5 (i B 2 1 2L g AL g4t 1
HEMKE. FEL, ETyrerZREAA, ARERFBEERIL 71— D8 K25 DU 7 5 2 BN L 3% 11
178, fEMarckx v Belgium ZEH, AREEEES% 7 RERBNZEZ B GERZHREHB N
B IE FEEE, 2% 7SR E B &% B (HERMAER 19624 (VL BILE T L ERBEA
£, W2ETHERERERERFENRINE B T19754F (GEEA REEFEIAAL) ,
1%IE2H 719705 H15H (HRZE B & MR RISISES &L H 7 Lt g RERIREE) o B (19624F
ANE) N CI975FERED) MR AKIME L B RRDIE Rk, BNAEER EEE “EMW KA
KIS RA T, WA EE A B AT A A BB D B A A A0 AR 2K ER AR S AR T A BRLUS AR T Ao AR IEAE B R
R EA PSR . FE b, 38 N ORI AT I AEAE 1A 15 2 B B AL & 7518 — SH 0 75 I 11 JiE 3 3
ggﬂio » [16]

B | ERERE AR TV, BR M EEARTE S A, BN AREVERTE B B 0 AR
fHCH SRR, A R T T SR B R BT AR VA B R A R R AT A EE L. AU
NREEAR S TiEa—FE “AHFEIMMER 77207 RUA — L 30 BRIE B &R &9 B e M i) A vERR 1 T
TR E S B VR S S 7 o D AN [ R N PR R R, RN N B A B A
T e M I 42 78 B Rl TR RS T RO B B . D18

fEDemir v Turkey 18 —fFaEtERMH, BOMAREERERE T « (BONAREALT) & — RS
1, B8 T R I A B T IS VNG R B B R R S R, DA S N R R 8 4 3 T B R e e
e A HE DRI 28 5 0 B e A 8 e IR E A & R AE MBI MAT A7, 28T BRI N 2 E)
R, PR T LB TR, A HamEs, TASEH (BINAEAZ) 11k
BT T B R 25 10 2 A AR AR AT NN g MORER], SERY B 5k AIRE IR R | a8 i 108 —HERI I 2k
AN Ak, ANEEBEIRS] 7S G40 B S HEHER (FIPRSS TAHARARY) , BIFR S T AR &
FEBEHNMBMRE, (BOEEAERNEZE) $280%, THHLERAMAMEN (BteEsz) 1

[16] Marckx v Belgium (1979) 2 EEH.R.R.330 at [41].

[17] Marckx (1979) 2 E-H.R.R. 330 at [58].

(18] BB ARSI E LA, 2 REMAGELRIEE (Judge Dedov) f£Baka v Hungary [GC] (App.No.2026/12), judg-
ment of 23 June 20161 & 55 (R R LA S I 275 300k
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SO 2K, BNAL E R & B g BE R, LKA 20004F (BRI B el R 8w Bk
BN 2 BN B A R 8 9% S R o Do)

ARG, & TIZERMRE CBCOMARERALYY MEM, HARMKAELA & 5 e I N\ HEAE 4E B
(AR BNERAAHBEABORIRA 2 /DB KA HE 7B LR B A R, WMABGRRA Z/DENZE &
TR B B 5208 e A AR AT AT N, L A AN A 2 A A B 1 A RS SR AV B A AT
DRI, ZERRIN I N REOR VR T, Ay BRLRR IR FE AT 4

B N RV e R B DA B R AL e RE R AU ST 355 0 AR M 2 Bt . B IE A ), LR (1) S 451 2
National Union of Rail, Maritime and Transport Workers v UK . 1203 5 5 7 oy fE] tH &0 fr 22 1k 1
LR TATHE), Zy0b, JCE7aE B {0 Il g 52 B PR 25 T A A% B R & B & DL R BN & RERI & B & i
HEFF . 5 0 B A B S, Y R IE TN T i SR 1S 18 LU A B R R R SO I SRR . SR
I AN B8 75 3 e e i) ) AU S B 1 SR A R A AR P I RIS DU B, B A L RR . AREVERT AT
7B A A B A B B R R BB M, AT TR R e A A R 1 B BRSO A S AR )
PRSP A0 X R R P L, 0 LR RR 13 S8 0 A A SR B e AR 4 2 T 1 LU S RHAS R & AH )
B, B B AR AR 1 ) 12 B8 T R B T mt AR T [ R 5 e [ A9 R ) R R A A 1Y — I, 1B —2E S
BIRLYE T AT G, ) P 1 T30 R S ] 42 B8 T PR ) [ BB B AN AR AT & o ST, M N R ¥ [ B 1) 7 5
BRIEEARTEES TAHSH (Bt gEE) MBS, Hibefstadsdin, fEHEFA
A R I SR B SR I, A & A B I A 1 B P R A ) A2 4 R DL BT DA AT 4R b
[ B8 TINAE S . DIVEBE AR R BE — A E R T (BOMARELR) SB1114%.

BB AHE A RT) B vE A A 07 32t B SN R VA el 368 22 2% U H BN & B & e RE A i
B2 AR CHERE, R CLUBERE, MSRe BB HERE & BN, HARANRE (A &
MERERE. & TR (BOMARER L) PrORBE g RERIFN B i RED)SE [, AREERCMA T,
an, BMEE AR RR IR BRI TERIR . AHEZEBE/EHirst v UK(No.2)ZE H
Bk AEG Ve M Z A g R . Y S E R AR R IER ¢ (R HIE T RIFAT A5
HIY 7, E—sFRITEEMZE B GHSIRRE (2002F7H5HEI6H) M.

M. BERRRE

Tyrer ) 55 M L5 1) B b 52 2R, H3RE T BIFE#75 IR 32 (deliberative, international
democracy) [)—FREH S, FEIEFE 177 B 32 B b ok 2 Bl A AR MBI CAREAR) &%)
BB AT LR a B2 RE S, W AR EMI SRR L EmaB . 1F AR e
MZE G EEMEIRA, LA HERA 2 2. AR MR A RS (AEAL)
FR [ — R AR, LA & — T A LR B T LUARAE

LR, BN B A M A A BEIE BRI L9 A, 45 49 Bt IR g i AR AP i AN
BIEFAME. BERBRRBMNE S gz FHEBIZKF R (state consent) FEIEL, /ER6EH K5

[19] Demirv Turkey (2009) 48 E.-H.R.R.54 at [146]-[154].
[20] National Union of Rail, Maritime and Transport Workers v United Kingdom (2015) 60 E.H.R.R.10.
[21] Hirst v United Kingdom (No.2) (2006) 42 EH.R.R. 41.
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—If, BAEARFERERARE R, BRAREERLBIE i g Rk, TRV bR, SG R Eat
ZBUG SRR, DURCS N REVE B B By H a8  8 SL ks, LR . e, EHEbME R A
MR . 1BLEaRBT ISR T B — G4 R IG AV A R BRI R KX 2T (in dubio pro
mitius) [P FEREF FimaA .

(BOMAREALD) BKIAT SR CAEAR) BRBMNEZEgMAMEEE SR, &R “%
BB B ANREIL R B AR A Sy, BAESA B @Y — 8 “HREHEMWER” . £ (BHNE
BeaEiE) b, AMER “EFIES KB K HE RE WG SR, WE “REOH R
FH P ERER G BRNERR. (FEE) B —Gae TERNZEE g EE “& 7
DL 8 B A 2% & I L (R 8 2 A 3 AR R R R, 2% TR IB SV AN AL & R i, AR A5 R B ) B B
KIEE” o (ERE) WIHCHE, %8 TiE S IL ([ p s AR A J5 R, B0 OR A8 A A 0 1) % 48
B, tha, Sk, B, REEATECEF) DL KL R ANE DR BER A B B 7
A s ML FEMATEY” o A LIS B I I 3R mT DA BN RE 28 %5 A o5 (8 3 ORI 1) o M A .
BWEY “BH PR, AR MR EZ R KL R AREF]” J5 R (in dubio pro persona)
R IF R HE . D220 PRI, A2 — OB R N D, ek R (1) 2% e R N R (1) 2 20 B35 A I

B R, AR, BN SRR B B AR A R B T BN S R = RSOk, fEE R
AP I HBRASMAEEENE. #2, BONARELRESEREHIASRMTEE R —
HERY, HEER, HEBFRN, AT EBE (in dubio mitius) PLRBIZK FREFEN (&
1) fRRETTIE.

EOLAERAIIE S S 2 B, WAt R B et R L FEESKRIR T A ), BiMEZ AN
VR BB A 1) b (B 2K A A 32 28 00 H1 T 1 B B e AN TR B R 2 HE DA BRARAE B T
A BE IR AR A2 — (R 48 B A AE, T2 S R 1 2 NRE s 1) S R B ) — 49

EEME R, X CKBOIMAREAL) ffekE R ik A A IESGEERAR Imte (ks
DL 22 A B TR 2GR AU TR 0 I BN 25 B g M BOE AR TS P 0 “ L RIATEY” , ol
REMEZE G ER, SSEMES. o, CEONAREAL) A% 5 25k DLE IS 4 R i B 5
EAEREE, IR (AR B B RIREL, (BOMAREAR) 23 (HAANEEST) PECE, &
L [ B DA R [ N R 1 ) SO A R AR TR A I AR OR G IRy, CANRE R AT) 8 [ iE ey g S B
BCCBOMAREARY) BB531%) o Ay, R CARERLD) MIMRRAEREZHIR (A& B
¥, REMEIE.

CEOMAFE ALY “R A 1 23 B BV A AH B A IR0 T R 28, 3 A s B AT ] 1)
ITRAAFRAEANMEEHE 47 o POEERE (BONARELL) AR A BI NEHR, K5
BN R m i . S iR 2 b DL RIVEE LI AS BE FH DUAE A AT T4 B VR B B TR A e

[22] BARE R, 2RI DL Wil e i) S = R, Khamtokhu v Russia [GC] (App.Nos 60367/08 and 961/11), judg-
ment of 24 January 2017, DA N Garib v Netherlands [GC] (App.No.43494/09), judgment of 6 November 2017.

(23] B4 R A HECR 8 7 T AT DS i AR B RO R, (EORARIA AR BERRvEry « FRR-_EFRIYE”  (floor-ceiling
problem) , A[LAZ RIRAELL T FIPA ) B R, Hutchinson v United Kingdom (App.No0.57592/08), judgment of 17 January 2017.

[24] £ F United Communist Party of Turkey v Turkey [1998] 26 E.H.R.R.121 at [29],LL K &%t Anchugov v Russia (App. Nos
11157/04 and 15162/05), judgment of 4 July 2013 at [50].

[25] 2R Sejdi¢ v Bosnia and Herzegovina [GC] (App. Nos 27996/06 and 34836/06), judgment of 22 December 2009 at [40]-[41];
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) CAE)Y F/is. o) EMBE 4+ (Lady Hale) Fig: “BAM SR, — B BRZEA&E T LR
fRARSE, Bl REEIE B 47 € 2208 Le F Rl (1) 77 Sk i i e g 127

Y 24 B0 ) 35 AR BE K B V2 It R R b a3 7 (B8 5 e v IR 9 ) R ) R A A S R P 0O
BERERNRBEXEENZC, BTRAERFEE (A& KH (GRaE) B P57 5% 5 H R 2
POEVEVER . 1280 HoAth % AR BOAT 3 N REVE R I R AN e, W ATEAR L E T A EH ) (res
judicata) FUHI AT &F &Y B A P2 F1 (res interpretata) [0 ffid:, #OKIE R H AL (pacta
sunt servanda) 5 I FIEE B8 BRI, BOL IR WIVERBE/E20094F7 H3 H 48R 1« (8% 4 & [3] HE A
RIRERL B & i S ik ) 7 HRRTaR « NMEVE B (1) )R 38 T — 4 40 B0E 4, o 51 Arh 4 4% 8 1 2 43
8 2 A AE R AR R, HIE 28 B A0S B AR 1 R R o U I At 3, a8 R A RE A
2. VAR AR iR I k% B R BE A . BRI EEEE A REBRNESE
Aol CANRERAR) (HEEMID WMmTaetE L BIEE (AEAR) KraRE B —ME&mH
e ”

NFEVE B ) TAE & SRR A A B8 < 3 (O ARE R Z0) e . BY BBl R R A 2wk g A
RE DR a8 32 B0 0 40 IR 905 5 40 B8 1) 0 PN B VR (B AE A B PN e AT, T T 2 W N R 9 B A S 1) A HE
REMEAR, MEABXREMNG. Mk, GiEhFERIEWRERE (A R EBEREER
BARF ARG BIRE A MCER CARERLDY V08 2 NREE B iR AT il B J5 R Al 32 2
IZ), TR A 6B 2 ] BEECN R st BB TR H ], BPACE ] 308 B E AR 0 ER e, BUM AN
HEAEE R A REEAER, AXIER, ANERERAEE. Z8AETREUE. ER
—{1F] 22 B b 7 B0 R B PR B, RN NV P A B 218 LU SR AR I 52 5 PR (R RO s A%

EIEMYE R, WA DAEESRE I (A8)) S|BR R0, 50 BoRER AL
B CRPERIGILT A, BRAEE BRI CART) SISk EIE e . BIEAREL, FH et EEAE AE
ERME B T BT ISHELE BR G, AR AT RE B 3 f B 50 3 55 K e IR 14T %4
ERAE LHATTE (ALK #BANEREBRM, BARTENME ALK FR <A
RERIA B &R DU “ BN A L8k e (0 B vE SR s, 132

Popescu v Romania (No.2) (App.No.71525/01), judgment of 27 April 2007 at [103]; and Anchugov (App. Nos 11157/04 and 15162/05) at [50].
A A BB 20 HACO0 A I — EGR AT RAA (EONAREAK) WS —fitiE. 2 HiEDemicoli v Malta FI|e 2 1% R M AL L

(Council of Europe Committee of Ministers Resolution DH (95) 211 OF 11 September 1995) LK 8% Open Door and Dublin Well Woman v
Ireland P2 BB EEE 145 IEZLE (Council of Europe Committee of Ministers Resolution DH (96) 368 of 26 June 1996)

[26] Article 27 of the Vienna Convention on the Law of Treaties.

[27] Lady Hale, “Common Law and Interpretation: the limits of interpretation” [2011] E.H.R.L.R.538.

[28] £ H Sejdi¢ [GC] (App.Nos 27996/06 and 34836/06), judgment of 22 December 2009, friEAZE /T, 4t 4150 76 1 BN B 28 e
FAECEH A VK OB 5%, AT 0 Baka (AppNo.20261/12), judgment of 23 June 2016, /3% e, 474 Fl
FIERA R 27 R B mnE B n A R ) (RO ARE AR ) AR 5¢

[29] X hifmzy/2 “interpretative authority” , A RMEA R RO EHTT, WARBEIRZEMT A AL THUHRY
PR, R A A 1 R A KA T 2 IR NIRRT G

[30] Vienna Convention on the Law of Treaties, art.26.

[31] European Convention on Human Rights, art.19.

[32] Loizidou v Turkey (preliminary objections) (1996) 21 E.H.R.R.188.
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ANSEHirst v UK B30 S04k, BT RLFE 5 56 0 i A B N\ RE CR S BE 28 BT T B 1) F B o 9 8 (1) v A
S0 st B B RR b R TR0 i T A D PR AR b . I3 SR PRI B BhiE A T e R0, ASEm AR B R
B, A b IE R PR R Bl A AR T DL N LB S V. BOE R THIE R A SRR
EATHAREN, B8N, ZEE RG], WEBATRR, AR R T AT RS2 B
A EEwE, AmeiEa 25, DAPENASEKR T (AREIEEE) F3MRMHE.

13T (HUE T CHEFESCERR) |, 20044F f H O HirstH OB A # AT, FEE20104F
Greens v UK U4 GBI GHH, R O BR B o R BT V2 o I 7 T b 3 O [ o 2 T 0 38 B
MM EERERR T —FE RAMERGR, BRI A RS, (HRDE 2201245 AREVL P Kk BEE7EScop-
pola v Italy D51 By b 088 7L Re S a2 8, SE Bty G BREVE (T it 7535 {1 52 4 KAL) 8] 2%
FIE A B B AL, ARSI R aTA5 At B BhR B B BRI R, RIERE % T 7E HirstH) iR i)
FEARALYy, FRA] T KRR, 08 THVR A Bk A AR L = AR DL BB N R R, R
am AL R B PR AT RN BB RS an i o R 28 KR SR B U IR SR RE AP — (B i B L Rl iE
T ) B2 EL AT A G, T [ 3 ) R A AR 1) 0 N 58 B ) o B LB A AP IR RIS T, ARE VR B
ERABRANFEFTS (ARBIRTE) BIMEMHE.

LB B Hirst IR R DT, LA AP 08 FL A mr R ST A R IR R, LA S R A (R e 2R i ik
THRAMER AT 2, DO 201240530 KL e 8 AR B SHARRE M T T ¥t Konstantin Markin 0370 %
IR, 5|9 T RRE, RE R R A 2 AR AR T R T TE . 20134F Anchugov P81 H iR fIT
i HE P T B IR Hiirst 6 — A%, tO2 B A 2% 1 J0 NS BR 8, (LIS IR B0 Rs i 2 SR E T I8 N I8 B 1 2%
1B R I A E MG CHRBEEL) H3206533K. BRI A Bk AR B AT R &SR, B
BRI SER T (ARIEIGEEE) 3, @i 1580 a0 M &R s ok k. EkaE i
DIRFEEPEE 318

FHIZ s 201 54F Ak & 0 d vk v e it CHB 8 07 B 0 Im N IR O N RE V2 e 15 09 ) i o vk, TR
FEAR AR W Bk B S BN N RE R e 1 R e e (AR AR B k) L DB N RE VR B () R A AT AR
AR BT SAT o DRI 2% 5 TR AR 2 0 N0 v A VR SR S B R IR, 7 AR O R VR B i sk A SR Il
1 373 A — {1 R ) ARt R AR AR I RRE TE O N RE VR B IR BT R = A 2 A
fr7 o BOHRE (REENTEER) MiEBMEE2015F 12 Mg a7 (BREREE +,

[33] Hirst v United Kingdom (No.2) (2006) 42 E.-H.R.R. 41.

[34] Greens v United Kingdom (App. Nos 60041/08, 60054/08), judgment of 23 November 2010.

[35] Scoppola v Italy (2013) 56 E.-H.R.R. 19.

[36] EARE HHBUERESUE. AP FR e LA . (EMcCann v United Kingdom$| IR 4%, FAHEHEHEERE. « (K
B FR AR A A i P PRl HANEBR S BRI R BV E R B IR . — LA AL OV AT RE, (dh
BEBH o 7 SRR IS WS (Death on the Rock) J3R “#E 2 7 Hmk’ . JEEIRI T AHE 7842 (Michael Heseltine)
B HIRUE FEBN 7 (2 Daily Mail, 28 September 1995), HirstHI R B 2 HE 67 1 F

[37] Markin v Russia (2013) 56 E.H.R.R. 8.

[38] Anchugov v Russia (App. Nos11157/04 and 15162/05).

[39] Constitutional Court of the Russian Federation judgment No.21-P/2015 of 14 July 2015.
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Bz, B ANEE R IR CRIEREE A
FEEABIRA T AT . O FE20164E4 7, MR EE T
PR ZE AT AT A RETEBE I Anchugov )ik, (41

B8 W B VA VA B 20 Lo A [P AU MBI 1 WM A REVE Bt & BT I AR A7 fa ik . D20 SRR N REVE B 4 K
Z AR BIPAT 2 2 DD IR EFNA R S AN, BEREKEL, £ ENSE
B, g A0 B AN B[R]V Bt sl 7 — A2 6 HL DL B B2 53 ] 422 10 07 SR AT Ik . B30 B4k 4 0 &5
iUE%%El_¥§1573##%%%%TTE@#%€% (4] 7038 2 A 2041 31 B 22451, ALFE3E 44 1920144F Yukos 1451 H)
P, 0B HIVREGE T BN VLB R L b s B R, AR TR AV 18R RO . I 2 A E
%@ﬂ#, 201741 H Hk &8 W B V2R e A H Ik, SR A BN N REVE B 1 & B VR E  (just satisfac-
tion) T (HREAEMTEL) , HENMATHUTEE ., o

FIEMHYE ST, EEEHFERLL (UK Upper Tribunal) FE4E T A HE LR A ik B — S50 6 1 HR
(Paposhvili v Belgium 71 ) giA & CLEENTERT 1, T B 5 40 38 1 Bt 38 2 NV Bt K g 1 1 5
BB T E CEMEEOR, EEAET M, 3B BT T R o M EG AN
REKEIR Y T B ) OE B BT E A . D) G SRR b, EARANKE, RERERRE, 2B
R 5 - 1 R B, S O [ Y R AR A R AR R B, A TR UM N RE Y e A B V2 B 1) R R
TEFERARELR A8, AH B RGREIVEFIIL, TR HFFAA T R R ERER], e s A2 2 b () OR 58 B0 K e 13
RESME EMERE, mRARBEBREK 7, FRThEERENEE e, mEN AR E &
HE .

H(ﬁ%%%%»ﬁﬁ%% R PN T E]
RVEBCE —RIEH 7 (CESERRE 1), #

AN~ BHE R R ] 1

H S MR R T, BROH 2R B AN B R AR S8 1 S WO RV B (R At o RZ R L — M R
P 37355 AR 5 N T2 e 42 U A DR 8 2% o 1) 40 10 A A 7 S 280 (AR . 23 T CAEAE N

[40] £ H the Federal Constitutional Law No.7-FKZ of 14 December 2015, 14 | Federal Constitutional Law No.1-FKZ of 21 July
1994 on the Constitutional Court of the Russian Federation.

[41] Constitutional Court of Russian Federation judgment No.12-P of 19 April 2016.

[42] BN E oW RO ARECL RS 211952 2%, 2 H the European Commission for Democracy through Law (Venice Commis-
sion) Opinion No0.832/2015 on the amendments to the Federal Constitutional Law on the Constitution Court, 13 June 2016, CDL-AD (2016)
016.

[43] BARASEA TR s | 38 0 Be s 71 5E, 2 among others Keller and Marti, “Reconceptualizing Implementation: The
Judicialization of the Execution of the European Court of Human Rights’ Judgments” (2015) 26 E.J.1.L.829; and Hillebrecht, “Rethinking
Compliance: The Challenges and Prospects of Measuring Compliance with International Human Rights Tribunals” (2009) 1 Journal of Human
Rights Practice 362.

[44] 2017412 743 A etz -

[45] OAO Neftyanaya Kompaniya Yukos v Russia (2014) 59 E.-H.R.R. SE12.

[46] Constitutional Court of the Russian Federation Judgment No.1-P of 19 January 2017.

[47] Paposhvili v Belgium [GC] (App.No.41738/10), judgment of 13 December 2016.

[48] EA (Article 3 medical cases-Paposhvili not applicable) [2017] UKUT 00445 (TIAC).

[49] EEEERANR R A ERE I SORE, Sl MR e B 275 S B IR BR Y B R, AR SRS AR R S 35 I
@
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REVEBE IR 64, fEIRE R, MERZEREC DA N fi b o AN REVE Be 8 S ik, BB AR 2 .

WO N REVE B 2 — M0 B AT B Ve ) R AR, AR E R REMEE (BMINEER
kB ORE) EEEA, (EHHREEAR A PO W HE B EA BRI S AT LI Re v
RE. DU RBTA NBEERCE B IEENE, BT ZABONFEE N Bz MEGE &AM, ARS8 o
B RGN E 47T (BONZ B g =) A8 NS AR . BOM ANREVE Bk B I8 il ) 4
REEKFEHIES.

(E VB B N SR AR5 ST AT AR AT LA /e o IE WIAEAR 22 B K 1) 7B vk B fl i v e, BRI
REVE Bt B R AT 7330 6 8 AL B Bman i B, (R R 20 38 2T AR . CBRINARE A YD BE25fkeik
Bl ke “IEEVERL 7 EE (chamber) MER” (WJLAEAR) o FE L, ERN4TRIEE
#2548 (sections) , B4 B3 B4 73 EAH e . FH A R & 8L B o 0 o8 o AT
()8 BIRE SR 0 AN B Bt DL — i BH B Y, S AE G RSB b o) B 2 AR A0 8 I o 3 Ak 1) i A
J5E AT IS B T D] 20 st 198 AR 0 238 B A7 45 2 RO SRR, R T P DL B e b (R V2 B 1 PN RS B S 12k

I R P R I 2 UK SRR B VA E R RR LR VA B BE = A I T AN B AE A1 YRR AR IR R
o QEBTHLRIY 225 13k “VEBRIEUIR E Moy SOEAT IR, ELR iR WA B R R 2R
BB, 7 EBCHRLY ZE28fkii2akdIAtie: “WR—NEEMEREHEAMERBZR, i
AT LE R R, @@ e A B BREh A, 0 H AR B bR IE 2 DLt Ik 1
e EAE AT E, WBEEMEEE AT LI HE 2B R A&, 7 G B E R —
THER A& EEAL “UTERFLR” 15 2] m & .

0] DL — S IL A PG A7 e I — D I sRVE B RS . VA B AR AR S
N G HaE VLR S RLE M BRAL (AEBR R v AT BUIRTS) 12 Bl T/EAN B HaE AN
¥ Bt E A A PR A JRE R0 R AR S R E

EEAR S RA%, MERZST NWRA B B ah R e 1 — S B R BAL ;8 L [ ST I A
FH NFEVE B R VAR AL IRE, 0 ERZIE H E IR AL e « TG LB AR BUHLE T DAAL 4R
NHEVE B R B BUR A 5 FE AR M B ] A2 EAT T« e Py i elfa . 053

NREVE R A — 8 B w5 B B e m v, A CBOMAREA YD) MEREE AR R EE R
NI RNERE KiEEE (Grand Chamber) Fl143E (chamber) HJHRFUALEHERFH. B {HE,
VL e 1) 325 B VR 18 mT LA — 28 n5

VB 1 32 B A B R — R A R RV DA R RE N B R VIR . BTA Kk, B
FLRY 245w E T (AERAR) B0 B4R MESHKM . GEBRBRD F24fkekTE
e “HHRCRER R RIERE A E UL AR LB EZ AP e RAE S AL B A S G hE M
77 O T R B P R E A b ISR B R ST 1 DU A A A R VAR B R, TR B
B—mR1%E, BB HEb ke BgghE. 7

B, AR O T o I (Regional) 70 &H DATE REHE A1) RILRE; B4 “[&

[50] European Convention on Human Rights, arts.22 and 23.

[51] European Convention on Human Rights, art.51and Statute of the Council of Europe, art.40.

[52] European Convention on Human Rights, art.24.

[53] £l Dunoff and Pollack, “The Judicial Trilemma” (2017) 111 (2) American Journal of International Law 225, fn.102.
[54] European Convention on Human Rights, arts.45(2) and 49(2).
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BB 43 B2 (chambers) DA K43 (sections) , (AMEAK) ZFH26M 8 1K @8t (VB
FLRIY SE25EMEE26 M A e . CEEBEHLANY ZE25MKEN “VEBE e E” el “nil
(PP B JEE 5% L A B RN ) b PRSP A, e LB S e i 5 A A [EAS [ v A R R B A 2 ¢
SR MAR “aRE” 17 o QEBEHAD 26455 LRI A VBT RERER” FEH]: “59
JE 1) FAR Y B RZ F B 1) 77 20 Bl 20 80 T 4R € PRE /- S A B AR o BER |, fEkahis
FAANZAZR, ANREER LR o i s 3E 44, AR R R & IE kA . 2 A R A4
JEMI N BRER,  Se AHURTA VL BE 20 3B %

18 Lo JERZ A R AR A, DA O 70 A 2 E VR AR G AR P AT TR AR R R AT . B AH
$b,  ERZHE OR W) 2 A AR A BRI B e 1 AT ] TRV, JH BRAT AR TR RE I S . R R AR BE DL SR
VA E P A RS I R A R A R B AR E KR B B B AT A B A R B R AT

I — B UUR B, E Y B SRR AR E A AR . 18— OkEE 1 kR
) —IH R, 4% fRiE —FLR], HEA A B 2 1 A U ] B £ 1 B Ay B R R AR A B RS
8, IRAESMERE DA DUE, EEERW 2 AFKME . F£REEEMY, AL EA T
2R HHEEEREmETRE B DO RO IE

Ho, (BOMAREALD) WREIEEERE SN AM. Hik, EiNEEREBMRAE
FURER SR EZ, GEABHAD 48R S0M M E I B Be i LR BT 75 2L M ) IE B S .
R, HBRAEFEENBINZ B gZHERER], EYy, BUF, BAICLAATAEEMEEERSE A
PG, BRETLL, EEZABVEAE RS B4, EERE B WOt % 1% I BRS 1 R BT v
7625 B AT A f AR

BATVEE o] DUARBE CANBEARY) 5534405 B M 4 B G5 A T 52 BB 1 FR 5 0 2 Bt S8 R0 B
Er. DSUBEEE R — R AERAEM IR S AHBY, AR RNE IR E NAEVER B = f B2 HE S B AT I
Ho DIFEEG, BEEECLLAERER S NS kb e RAm a1 fEAL A AT B Ak ml ik
HAN L, B RA AN R ERE, B —TERG, BE R B2 B E TR
BRI, Mhelifh AR B R AR R EE . [0 SRR B AR an MR AT VA B A AR Rl ARk N ERZ A
KB AR, EEE—WEHE, BEEEENIE AT LR s e, o 5e b

[55] JEmi@ B b M — a3 BOAG ST B AN B B a3 38 Akl QERBERIRND SR26M 1kalt, 7Effdiss s
PFRIRIEIRE, AL FI A BEHE 50 B 00 ] B8 28 U AR B AN 3k B R i o PR E I H AR AL

[56] Mg fhak# ithig S5 = A BT (22 7 Dzehtsiarou and Lukashevich, “Informed Decision-Making: The Comparative Endeav-
ours of the Strasbourg Court” in (2012) 30 (3) Netherlands Quarterly of Human Rights 274, fn.10),

[57] £ R the “Guidelines for civil participation in political decision making”, adopted by the Committee of Minister on 27 September
2017 at the 1295th meeting of the Ministers” Deputies. (FEEAT4E) A 2 WO IR P B Iy sk e 1 B, it s pir A 2 2l
SETRSRE R A TR A7 RIERCE AT R . [F] 2 L the Parliament Assembly Resolution 2182 (2017) on “Follow-up to Resolution
1903 (2012): promoting and strengthening transparency, accountability and integrity of Parliamentary Assembly members”, adopted by the
Assembly on 10 October 2017.

[58] European Convention on Human Rights, art.27 and Rules of Court, r.27A.

[59] European Convention on Human Rights, art.24(2).

[60] European Convention on Human Rights, art.26(3).

[61] European Convention on Human Rights, art.27(2).
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B ERIBER I 2 B A BRI E 1. AR E REA 18 T ANREVE B 28 & K37, 38—
REAN B R SN SCREAT I B v M A2 AT i s A N Y R R R

B R E I E A T 2 AR iR . 02T B R T B A A 110 R 4 T DR e a2 W A7 DA
HEHREGEHGNEE RN FE TR, (ALK 450N ASE R ERRH0E I 2 SRR BURVE
B FEECE IR BORAN /D BOIR B9 B R ERZ P AR s m, DA IS AR B AL . 16

BRI LA S A T2 B E I S AR E R AR, R R R (BAA T2 B R
D FRRTBOER, RFPRESE AR EZE AR Gudgment) F1. (4 g b, A B ARRK
B In B 2 L B R B 2 (decision) H. (AREAK)) 4SS 23R B IR AIE ER
I, BEMEZRREE B —EEsh, BRI (AR MR E RN AT RE, AR
AELZEFARE. A, GEBRFBIRD 74058 23K R B 18 KVERE B 1 BE 1 AR 35 A
AT DA% s — 0 B BE A S 583 B (bare statement of dissent) L&KL (praeter legem) o iz 8%
(72, AT 52 3 e A IRe ik g LA 0 1) ) S 1 R R, 08 D RV B B N RV o ) A R RE DA B
H ALK M (AREEE) M. @R EANERE (Q8) 333455 51
i AR AR R, B A RAEE AR I EE T 8 N, TooT T 8 T L AR R R 1t R AL
FORIBOE T, VEE AR LM N B W e SR Y], ERIEEREM. [

CANHERAKY) ZB46MREE3 . 4. SBSFOERA HEBRAE MR AR HE IR o In N B R = . (R
QLB 559345 tos) B HELE (EFE R VR AR P In N Bl 57, (R BB991fk to0) A A 45 1k
FERBEFIR PN RS R G ) B2 AR, MRS R, SRR (EBEAR R 28
MERLZFTE T (ANFERK) A6 AGEL I BABER AL, 36 H A CAREAK) HE45MEE2NK
— g, U

[62] K Zyia i SCRB AR A W B CETT 55 01, B & RS K B IR B B EUE I VERIRE,  Fedndepidert,
KA G i (margin of appreciation) /N R FE 1) (i F LA A 3 R I3 (European consensus) 4T, BFN G 2877 THIN S, OO AR
Wi R Al sz BT (RN AR B i B P i I A IR &2 AT, 2 1 Dzehtsiarou, European Consensus and the Legitimacy of
the European Court of Human Rights (Cambridge University Press 2015, ch.7), LAz Tulkens and Donnay, “L’usage de la marge d’appré-
ciation par la Cour européenne des droits de I’home. Paravent juridique superflu ou mécanisme indispensable par nature?” (2006) Revue de
Science Criminelle et de Droit Pénal Comparé 3, and Tulkens, “Conclusions Générales”, in Frédéric Sudre (ed.), Le principe de la subsidiarité
au sens du droit de la Convention européenne des droits de |’Homme(Anthemis, 2014)).

[63] AR HIREE ISR S SOREE R, JUHR R R A M el M rY BRI, 3 AJH .

[64] £ H, Navalnyye v Russia (App.No.101/05), judgment of 17 October 2017 H.rh gl iy B 4L K E (Judges Keller and
Dedov) S B EMEE IR, Tibet Mentes v Turkey (App. No.57818/10), judgment of 24 October 2017 A -KH-F T L E, R EHTEE N
PR R TE Y (Judges Karakas, Vucinic and Laffranque) &8 1B =R, Ll de Tommaso v Italy[GC] (App.No.43395/09), judgment
of 23 February 2017 Hrb 3 H C R A B B R .

[65] ‘EAE ARER: e EFENT RN AMEZ: B & (FAUHRM SR LI 1 (2 5Van Oosterwijck v Belgium (1981) 3 EH.RR. 557
and Cardot v France (1991) 13 EH.R.R. 853) ,

[66] Rules of Court, .56(1).

[67] Rules of Court, 1.88(2).

[68] BB LI SE98 M.

[69] BUILEAGILBER A 10445

[70] =B BRSA A RE: B W A B e R P I BB R . (2 FlRingeisen v Austria (Interpretation) (1979) 1 EH.R.R. 513
Horr g R A 3 2 E (Judges Verdross and Zekia) 3555 T EBEH)
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PR MO I R T 2 B EOE U7 BLRORTRE /N A TR AR s SR SR A AR KTR g
HpEoE U MIEZR M EEE CRREAMR) 1 HiE e W HIERZ AR . ) % B
IFAE20154E (A& EREF) TARHEEMIRL TIELL20R, U4 BN DL B PR B A & A R i it
APE AR U IR R IR, P TR A W SRR i R B 7 B SR A 0 R AT AT HE R AR
R &R e R T B HTT — AR, )

L B e 5 R B 8 T R T S AR AR IR A S R 2 B B A 8 e vk e w] v R P S fHE 1)
Bl D7) AR B R B AT TTER T 1 [ PR R e ik i o DA K B 0 B R Y. 78 Rl e Lk ]
B BV Be B 5 PR AR N B4R S A 4H . BB SIR A E B A AR . T R EF A
FEAJTE P 46 0 5 BEAH B2 dn (T SR 2l g o 080

SRR TR W — MU D0 R B B M S (R e B P B R R R LU R AR SE ARSI DL
AR B A AE . O30 BN OB R Bt 2 — (GR35 1wV o B T B AN L “ Bk
7 U R TR AR AR RS AR G A S BRI VE e 2 8 ARSI ST, or, BB A B ZORASH AT
HRES)” AN, AR AL S BNAE KR SRS IRBEERCRE R TAEN R, BN 2 2 a0
RO AL, B (ESR AT DU B 2 SO DUAEVA B I B

2 B A RO A BV B AT UMV BB 7 T iR R E L. S AR (the Bureau)
BRZ AnK) SR, REEEE R R, B IAEMIUERE. ) Jrf i mE S IR
AW A E MR VEF TR E 2 N, H o = R A B e = TR O N P AT UM AR R VA SR IE

[71] European Convention on Human Rights, arts.27 and 45 (1).

(721 CAREAKD) SB43523, B3R GEBEHRLY SBT3MEB2HFUE “IHBRDRIFATFEASLERA” .

(73] CE:REHIR G330 4 R BRI B B I B B A .

[74] 251201543 FJ27 OAT & IERRA “BOMAREALMENE, RMIEFENEE” Suasm (E5) 0 Bl AT
BT B RO A IR HCE N 2R, A EAREEBE (201657 1 H S BRI A B 7 SR e % IR AR E B B I

) 8 R LARE i 5N LB E AR AR SRR A KR B 2 PR, #RRBAR AL 20

[75] % HMaria Cruz Achabal Puertas v Spain, United Nations Human Rights Committee, Communication No.1945/2010, 18 June
2013, LA AE Centre for Legal Resources on behalf of Valentin Campeanu v Romania [GC] (App. No.47848/08) 7 &[] Bk = .

(761 CGEBeHLAIY SE7200 58 350Ut T BL L AH B RLAE -

(771 QEBEHLY SEISMEBIRELE:  “om T HECRAIBINER BTN — 200, Whbe R — & nls BRI B . fhal&r i
R R . ANEBIM BRI RS, JCH IR R A B E LB

[78] European Convention on Human Rights, art.36 and Rules of Court, r.44.

[79] 25 (A ZE € (CDDH) #45) CDDH Report on “the longer-term future of the system of the European Convention
on Human Rights”, CDDH (2015) R84, AddeddumI ,11 December 2015, p.83: “BAJATLBE 4G IIMIE, AWETRELZ: B &l A1 be i
FEVERETE R ] .

(801 15 b AREMERE H LAY H1 R S0 4 B s e b N 1 48 = 28 WL S 363 (1A, Ferreira Alves v Portugal(No.3)(App.
No0.25053/05), judgment of 21 June 2007 at [40]-[43]) .

[81] Dunoffand Pollack, “The Judicial Trilemma” (2017) 111 (2) American Journal of International Law 225, 226.

[82] European Convention on Human Rights, art.23(4) and Rules of Court, r.7.

[83] European Convention on Human Rights, art.21(3) and Rules of Court,r.4.

[84] £ FiStaff Regulations of the Council of Europe, arts. 54-58.

[85] European Convention of Human Rights, art.25.

[86] Rules of Court, r.9A(3).
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Abstract: In this article, the author debates the reasons for the current strained relationship between some Con-
tracting Parties and the European Court of Human Rights. The author argues that much of the criticism addressed to the
Court is ultimately aimed at the founding principles of the European human rights protection system, like the principles
of evolutive interpretation and European consensus, as well as at the Court’s soft law and social rights friendly stance.
He briefly analyses the contradictory reaction of the Court to this criticism. In this context, he considers that both the UK
rebellion against Hirst and the Court’s backtracking from its own principles of interpretation in some major cases have
had a negative “snow ball” effect on other Contracting Parties to the European Convention on Human Rights, as the re-
cent confrontational attitude of the Russian legislator towards the Court has shown. The article concludes with a defence
of the Court’s traditional mode of reasoning and a pledge for reform of some practices of the Court based on three steps:

more independence, more transparency and more accountability.

Key words: European Court of Human Rights; Powers and Duties; Judicial Independence; Jurisprudence; Statutory

Interpretation; Transparency
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