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3 which vote simultaneously but separately. Some elections can be quite contentjous,
i i ds of veting.
rpmzllfgagt;l%gzsriite the right to propose candidates. The proposals are mz.lde
qpot by the government, butby a national group at the Permanent Court of Arbitration
«pCA”) designated by that State (i.e. four jurists who can be c'allled upon to serve as.
members of an arbitral tribunal).* If a conntry does not participate in the PCA, a
' group. constituted in a parallel way makes the nominations. Eacl{ group can propose
‘ ap to four candidates, no more than two of whom may be of 1ts. own nationality,
while the others may be from any country around the \jvorld. In addition, a State Party
1o a case which does not have a judge of its nationah.ty on thq l;enclsl may ch09se a
person to sit as an ad hoc judge in that case under specific conditions. .'!udges. ad hoc
" do not have to be, and often are not, nationals of the _Statg that de_s1gpa?e§ them
-~Judges ad hoc are on terms of complgte equality with thg ;é;st_gf tt;e.bench.yl.sfé—v;s _
a icular case. o . . D
. thel\l/)l?arllllzgls of the bench must be persons of high morél,char‘acter, who possess the..
’ :quaiiﬁcations required in their respective countries for appointment to tbe-l}lgpest:
. judicial offices, or have recognized competence in inter_nahqnal law. I‘hg' Court may
‘ot include more than one national of the same Statej Moreover, ’_t‘he' Court as a.whole :
" -must represent the main forms of civilization and 1egal'systfm;_s_ of Fh'e,: w-or1d'3 .

1 Introduction

Much scholarship has been devoted to the independénce of the judiciary as a cbncem
for potential litigants. Given that “judges are charged with the ultimate decision ovef'-
life, freedoms, rights, duties and property of citizen”,* independence and impartiality -
of the court are indispensable to the rule of law. But an equally important area that- -
has received less attention is how to secure the independence of international judges. '
Members of international courts share the problems confronting domestic judges like
freedom from political influence and backlash, but they also face unique challenges -
deriving from the distinct nature of the international legal order. : o
Many factors are considered crucial from the perspective of protecting judicia]
independence in the international context. Selection, tenure and reappointment of
judges are the most obvious elements. However, questions regarding the chpdgi_
tion of the court, ability to write dissenting opinic_)ns,_ remuneration, judicial discre-
tion over material and human resources;; political mechanisms, exit options, and-
interstate competition are also important parts of the context in which international.
judges deliver justice.? . : o
In hopes of contributing to the discussion on how best to sectire the independence
of international judges, this article reviews the rules for selection, status and 5i'm'n'1‘i1'-'.
nities of judges in five international courts: International Court of Justice, Intéma-j
tional Criminal Court, Enropean Court of Human Rights, European Court of Justice;
and the Inter-American Court of Human Rights.” After offering an ‘analysis of the
most common issues arising from current practice, this article will then offer-
suggestions on how to better support international judges to be independént and
impartial actors, while protecting them from political retaliation during their tenuré"
and beyond. - ' : ) ' S

~

312 Safeguards for Independence (Immunity, etc.) | A o
Once elected, an ICJ judge is not a delegate of aﬁy':c'oiin_t.ry. As such, all judges—

- tiously.® Independence of the judges is also ensured by the fact that they .canpothbe
* dismissed unless, in the unanimous opinion of the other members, thes_]‘m.ige. ﬂz;s
. ceased to fulfil the required conditions.” To date, this has never occurred.” Since . ; N
- pbwer of removal belongs only to the Court, judges :;re protected frorq potential

" retaliati e form of impeachment or removal. . . .
‘-remvlé’?llltillzngrllrgc:;i}éﬂ'llll the businegs of the Court, . judges also enjoy c_hp,lomatlc
. privileges and immiunities.” These immunities conhm%e beyo.nd the _]‘u_dgeﬂs‘1 tel'll‘“ltr;
for any liability concerning the words or actions during their term in office.

International Tribunals
2.1 International Court of Justice (“I1CJ”)

21.1 Selection

3see, e.g., No British judge on world court for first time in its 71-year history,. T:;e Guardian (fZ(;l;)e
! i iti tional groups or equivalent groups fo;

For more details on the composition of the PCA na . I .
purposes of nomination, see Mackenzie et al. (2010), pp. 69-73. See also Mackenzie (2014),
" pp. 737-756; Seibert-Fohr (2014), pp. 757-778. .

- “Under Article 31, paragraphs 2 and 3 of the Statute of the Court; Articles 35-37, Rules of the
Court,

. ®International Court of Justice, Members of the Court.

" "Statute of the International Court of Justice [hereinater “ICY Statutc™], art. 18.

ISAIntemaﬁonal Court of Justice, Members of the Court. :

°I1Cy Statute, art. 19.

There are fifteen judges at the ICJ, all elected to nine-year terms by the United

Nations General Assembly and the Security Council. Judges’ terms may be renewed
once. One-third of the Court is elected every three years to ensure continuity of the "
bench. Any candidate must receive an absolute majority of the votes in both organs,

'Basic Principles on the Independence of the Judiciary Adopted by the Seventh United NatioIiS'_'j
Congress on the Prevention of Crime and the Treatment of Offenders (1985). o

Pérez (2015), p. 182.

-including ad hoc judges—must exercise their powers impartially -and conscien- © -
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Registrar of the Court, with the President’s approval, has the right and the duty to
waive the immunity if the immunity would impede the course of justice, and can bhe
waived without prejudice to the interests of the Court.1°

2.2 International Criminal Court (“ICC”)
2.2.1 Selection

The ICC has eighteen judges who are elected by the Assembly of States Parties for
their “qualifications, impartiality and integrity”.!* No two judges from the same
country may be elected.'? The makeup of the bench must account for “the repre-
sentation of the principal legal systems of the world, equitable geographical repre-
sentation and a fair representation of female and male judges.”'? Judges serve nine-
year terms that are not renewable.!*

Any State Party to the Rome Statute can nominate candidates, either by the
procedure for the nomination of candidates for appointment to the highest judicial
offices in the State in question, or by the procedure for nomination of candidates to
the International Court of Justice.'> Each State Party may put forward one 'candidﬁte‘
for any given election who need not necessarily be its own national, as long as thaf.
candidate is a national of a State Party.'S , . ‘ oL

‘The nomination rules are meant to “insulate nominations from political influ-

.ence”'.” However, without more detailed guidance, States have essentially been. left .

to establish their own practice. Judges are elected by a secret ballot at the Assembly

of States. Parties—namely those who obtain the highest number of votes and a -

two-thirds majority of the States Parties present and voting.

2.2.2 Safeguards for Independence (Immunity, etc.)

Articles 46 and 47 of the Rome Statute outline the removal and disciplinary pro?- '
cedures for judges. A judge is removed from office for committing “serious: mis-
conduct or a serious breach of his or her duties under [the] Statute” or being “unable- -

“*Resolution 90 (T) of the General Assembly of the United Nations (1946), 4(B).

"International Criminal Court, Judicial Divisions. o
“Rome Statute of the International Criminal Court (1998) [hereinafter “Rome Statute”], art. 36(7).
®Rome Statute, art. 36(8)(a)()-(iii). '
“Rome Statute, art. 9(a).

*Rome Statute, art. 36 (4)(a).

1Rome Statute, art. 36 (4)(b).

Y"Mackenzie et al. (2010), p. 65.

f;macﬁ.ﬂg the Independence of Tnternational Judges: Current Practice. ...

: v:;?ﬁngs are guaranteed a full opportunity to present and receive evidence and to

ke submissions. :
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2 exercise the functions required by the] Statute.”*® For misconduct or breach of
0. : '

duty

that does not amount to being “serious”, disciplinary measures rna.y Pe
osed.® A decision to remove a judge must be made by a two-thirds majority
in the Assembly of States Parties by secret batlot.2® Judges facing such pro-

. Similar to other international courts, judges enjoy diplomatic privileges. nnd
: es when engaged in or with respect to the business of the Court. In addition,

f - immunit :

after the expiry of term i office, their imrnunity continues “from legal process ef
every kind in respect of words spoken or written anq acts per:formed -by them in thelr.
official capacity.””> However, the privileges and2 31mmun1t1es of a judge may be
waived by an absolute majority of the judges.” In addlt}on, the; I(;C has an
Agreement on the Privileges and Immunities of the International Cnmlnal Court,
covering a range of areas from tax exemption to the status of family members of

j_udgés.24

23 European Court of Human Rights ( “ECtHR”) - B

31 Selection

However, concern about the quality of nominees has led to cl;sanges in the national
selection procedure to make it more transparent and inclusive.” The result.has been
an increased judicialisation of the domestic selection processes, such as the inclusion .

: . . . . 26 _
.. of judges from the highest courts in the advisory selection committees. Nonethe

less, it is ultimately up to the national governments to decide the nonﬁneee.

18R ome Statute, art. 46(1).
Rome Statute, art. 47.
*Rome Statute, art. 46(2)(a).

~ *'Rome Statute, art. 46(4).

ZRome Statute, att. 48(2).

“Rome Statute, art. 48(5)(a). -
24Agreement on the Privileges and Immunities of the International Criminal Court (2002).

»See Guidelines of the Committee of Ministers of the Council of Europe on the Selection of
Candidates for the Post of Judge (2012).

' *Council of Europe, Steering Committee for Human Rights (CDDH), Selection Of Candidates For

Election as Judge to the European Court of Human Rights: Procedure And Selection Cn'te:ia In
Member States (2017). : : R

Each Member State nominates three candidates, from: the‘.list of Whom'phe judge is- ' L
elected by the Parliamentary Assembly of the Councﬂ- of Europe.. lee the .IC_C,".. -
ECtHR judges serve a non-renewable term of nine years. The Cou__rt does not f]lctate o
the process through which national governments pick their list of candidates.. -
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2.3.2 Safeguards for Independgnce (Immnmty, etc.)

Judge are accorded the same privileges and immunities extended to those at the
Council of Europe. In accordance with Article 51 of the European Convention op
Human Rights, judges and ad hoc judges are entitled, during the exercise of thejr
functions, to the privileges and immunities provided for in Article 40 of the Statute
of the Council of Europe and in the agreements made thereunder.?”

In addition, judges, their spouses and minor children have the privileges and
immunities, exemptions and facilities accorded to diplomatic envoys under interna-
tional law.2® In order to secure freedom of speech and complete independence in the
discharge of their duties, post-mandate judges are accorded immunity from legal
process in respect of work done at the Court.?® Spouses and minor children of the
judge are also granted diplomatic immunity during the term of office. This Jurisdic-
tional immunity includes immunity from criminal proceedings as well as immunity
from civil and administrative proceedings, with certain limitations.>® However, the
immunity may be waived by the Court sitting in plenary.>!

As for removal, no judge can be dismissed from his or her office unless the other
judges decide by a majority of two-thirds of the current judges that the person has
ceased fulfilling the required conditions. Any judge may trigger the procedure for.
dismissal of another judge. Before such voting takes place, the judge must first be.
heard by the plenary Court.>? _ ' I

24 - European.Court of Justice (“ECJ” or “CJEU”)
241 " :Selection '
* Starting in 2019, the General Court will comprise of two judgeé from e;cli.

EU bountfy; the ‘bench of the Court of Justice will have 1 judge from each EU

~ country, plus 11 advocates general.>® Judges serve six-year terms, and may be.
- _reappointed. ’ :

Z8ixth Protocol to the General Agreement on Privileges and Immunities of the Council of Europe,
5.111.1996, Preamble. L

Z88ixth Protocol to the General Agreement on Privileges and Immunities of the Council of Europ 2
5.J11.1996, art. 1. :

#Sixth Protocol to the General Agreement on Privileges and Immunities of the Council of Europe,
5.J11.1996, art. 3. : -

30Vienna Convention on Diplomatic Relations, art, 31.

318ixth Protocol to the General Agreement on Privileges and Immunities of the Council of Empe;
5.111.1996, art. 4. L

*European Court of Human Rights, Rules of Court (1 Aug. 2018), Rule 7.
33European Union, Court of Justice of the European Union: Overview.

" protecting the Independence of International Judges: Current Practice. . . 419

National governments choose their own candidate, who is then conﬁnnfed by
other Member States. Although the other Member States may oppose the (Eandldacy,
pominees presented-are usually endorsed by the Council of Ministers “w1thqut any
real discussion.”* Thus, the candidacy almost entirely d?l.)ends on the nominating
government; there may be a “strong and direct agcszountabmty to the home state, but
only very limited accountability to other states.” - . .

However, there is some effort to introduce quality-check in the process. A.rtlcle
255 of the Treaty on the Functioning of the European Union. (TFEU) has established
a panel that produces an opinion on the suitabil%ty of candldzftes. Th1s panel was a
response to calls for objective criteria to be ap%lsled for assessing nominees, and fc?r
an independent body to assist in this process.™ But the influence of this panel is
rather limited, since it is consulted only before the Member States proceed to the

appointment phase.

2.4.2 Safeguards for Independence (Immunity, etc.)

Judges and advocates-general are immune from legal proceedings. After they have

ceased to hold office, they contiriue to enjoy immunity in respeqt,of ?cts‘perfonned L
,;byA them in their official capacity. However, the immunity may be waived by the full
Court; in such a case, criminal proceedings against the Judge may be CQm‘n{enc%c;:
. only by the court competent to judge the membgrs of f:h_e highest; n'atior_lal Jud1c1a1'y38 o
" Judges may be removed from office only by a unanunous-degls;on qu ﬂlgégoqﬂ' e
'In addition, privileges and immunities of the European Union al_sq'a:pply. TR

-'2.5. Inter-American Court of Human Rights ( “IACtHR”) R

251  Selection

The Court consists of seven judges. Six months prior to expiration of the t_erm
- to which the judges of the JACtHR were elected, the Secretary General of the
. Organization of American States (OAS) addresses a written request to each State

**Guillaume (2003), p. 163. _
*Dunoff and Pollack (2017), pp. 225, 235.

~ %De Waele (2015), pp. 25-26.

3protocol No 3 annexed to the Treaties on the Statute of the Court of Justice of the European
Union, art. 3.

- 3®Protocol No 3, art. 3.
**Protocol No 3, att. 3.
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* Party for nomination. of candidates.*® Bach Staté Party may nominate up to thir
Cafldidates! who can be the-State’s own na’tiénél's or of any other member state g
the OAS; at least one of the candidates must be a national of a state other than th
nominating one.*! Judges are elected by the States Parties at the OAS Gener,
Assembly by secret ballot and by an absolute majority of the States Parties. Judge
are elected to six-year terms, and may be reelected a second time,*2 .

 fssues Surrounding the Independence of International
© Judges®® I -

mational o 4 tribunals “serve a functic where tl.le.,legal and the political
ternati urts and tribunals “serve a function where ! 3

mt#ﬂ?zfeﬁiyﬁdnjbiﬂed”, such.that “the work of mtgmaﬁo‘gal courts can ne\tze(rrgg
;arc'l_x}l divor.c'ed‘ from the. world of international politics”.” -Such ~ﬁ3;gn}entf:fr "
‘?.’.]ﬂt;feyof the ihtemaﬁonal legal order gives rise to challenges that are 'st1_1_1c from
hoseto a national system. ' S ) )
th‘?rﬁzoszllél:ggﬁ ancbli‘ a’pbointment mechanisms of mtg:ma'l_l.lonalx_;ouns’ sgv?ye;lﬁ in
Sect 2—whether global or regional—uniformly emphasize the judge’s nationality

Parties, and the States Parties do not control the process of each other; they ] e posing googaphicl or nationa opvosention requirements, For instance, the

havé no mechanism to formally object to a candidature who does not meet the
requirements:*> While they nonetheless may raise concerns about the competence: ]
ofa candidate.\ivith the General Assembly, there is no institutional process to make
sure that these concerns are properly addressed before a candidate is confirmed.-

sembly of States Parties resolutions dictate that the ICC bench must contain
B ee judges each from Western European e O s hore 158
least. three JAUSES &2 itern Europe-and Asia.>" Thus,- '
America and the Caribbean and two from Eastern Europe and A -~
, A@eﬁaﬁpﬁ cit “assum[ption] that the judges who sit on ﬂ_}osp courts ar¢ mhe_fen%);
aod ireversibly partal to, and:perhaps dependent on, their respeciive Countries
252. Safegliardé for Independerice (Immunity, etc) - -onginl.
From the nﬁofnenft of c_qutio'n and throughov.._ltftheir term 'bf—dfﬁée, »_Aiudg’e;s' at the Inter'-:'
American Court enjoy diplomatic immunities and privileges under iiternational law.” ]
During the exercise of their fgnc’t;ions,.théy-_also enjoy -the diplomatic - privileges .
necessary for the performance of their-duties.** The judges of the Court cannot be’
. held liable for.any decisions or opinions issned i the exercise of their functions after
-+ - However, judges may be dismissed for holding a concurrerit. position that -is

) . S ‘e . $53° ..
‘perceived to be their country’s political interests.

- fnterferenée. of or-influence by thé'nat{on?' g_ovémmént :ﬂl.a.tt“tlAl_lje‘a‘ltgr.l_S ﬂ_lé _J-udgc'as_
‘ i,n_depcndenc‘eA before, dqﬁng, an‘,l.a.ﬁer the_l_?j tenure E

incompatible. with the duties of the Court, such as high-ranking officials of the .} CL
executive branch of government, or international organizations, ¢ While there s -
. no fqijmal_mechaxlism for dismissal Taid out in the Statute of the Court, thé Genéral
Assembly' of the Organization of American States has diSciplinary authority over the
Judges, which may be exercised only at the request of the Court itself, i.e: the"
Temaining judges.”” ¢ - S : ' e

31 Lack bf Trdn&parencybr .Regul"ation_i in Nomination
o and Election Processes S

! 'wi ing ... nomination mechanisms at
- “subject to little transparency, and to w1dely varying . .. nomination mech . .‘

rnal i i ' judges
“®Here, we .are discussing solely extemal_independenc?, 1.; thvev1~i ﬁSﬁp:lx)lglel?cso tﬁf qultx eria_l
and th,é courts vis-3-vis e;(trajudicial.inﬂlxc; Jsue(igil }t’:nto has

A : i i c . e
Zﬁdm:xﬁ.slsggssggsgz ltgail gfep;r 3ctzzoling-off period” for holderzuot;ssofl(n)l;a };tét;{go;tg;:
*" a8 regards applying for judicial posts at the Emope?nd C;Jl;i.rtease;wrs I as for ECOS julees
as regards applying for certain state posmo‘ns for a perio f’ob t:; egn e e everiuent,
. peﬁod would put an end to any risk of a “revolving door” betweel ( .
. dependent posts. .
- “Temis et al. (2007), pp. xx, 149. .

*Mahoney (2008), pp. 313, 317.

. S'Mackenzie et al. 2010), p.29.

4°_Staﬁite of the Inter-American Court of Human Rights, art. 8(D).
“IStatute of the Inter-American Court of Human Rights, arts. 7(2) and ©
“Statute of the Inter-American Court of Human Rights, art. 5.
“*Ruiz-Chiriboga (2012), pp. 111, 118. _ _

“Statute of the Inter-American Court of Human Rights, art, 15(1). ’
“Statirte of the Tniter-American Court of Human Rights, art. 15(2). _
““Statute of the Inter-American Court of Human Rights, art. 18. -
“IStatute of the Inter-American Court of Human Rights, art. 20. $2Dannenbaum (2013), p-77- -

- %3Gordon (1989), pp. 508-529. Internal quotations omitted. -

Ca21

T R

i de ‘ icism that-“intemational judges,
in.”% Indeed, this reflects a decades-long lscept1c1s.m'- -“intemational J .
Tike international arbitrators, would be incling‘d ;o.fletgmune cases gccordlnfatqﬂltlée -
wishes of the. govemment of which they were nationals, or accordmgtow at th yl_.",

ST

. - Three ¢common issues stand out in the survey of mw;r{auppald??htq:eéS;;;i -
: ﬁansparéndy regarding‘the nomination and election processes; s_et;on.j_ 1t thet U
: tion of thie judge as an actor with potential bias for one’s own country; and thirc, the .

) . . _ . . R o .'ﬁen.
“The nomination and election of judges to mtemahonal. courts and tribunals are o

uquerque (2018), pp. 119-133. One -

i, i
T S o

Sy

PC




the national leve]”.>* For instance, ICT judges are nominated by nationaf groups that 3
are intended to be independent from national governments, but transparency is stil] *
limited. “Very little is known about the way they operate,”>’
suggestions are not always binding on the States, either. This me
there is an independent body, States may b
nominate whoever the
stage,>S

Poor transparency has a direct consequence on “

Judges selected.”>” Without an objective process in place, the chances of improper,
external factors determining the ‘desirability’ of a judge are extremely high. For
instance, the lack of scrutiny from the public eye has led to the practice of vote-
trading between States.*® At the ICT and the ICC, most votes are based on ‘recipro- ¢
cals’, or ‘mutual support agreements’,” a mechanism by which a State promises to .
vote for a candidate in exchange for a vote in the same or another election, or in

exchange of other benefits. As the term suggests, these give-and-take agreements are
“largely motivated by political considerations rather than merit.”%° Thus, States seek
to serve their geopolitical interests

across different candidates, or even elections at
different international bodjes 8! -

Lack of transparency is also an obstacle to achieving greater diversity and
representation in the international judiciary. An opaque process hinders the “inte-
gration of diverse views and theijr open and deliberative processing”,%? which in tum ;
decreases the chances of having a diverse Jjudiciary. Diversity of the Jjudiciary—in
terms of social representativeness or gender balance—has increasingly been raised -
as a desirable, yet overlooked, goal % B :

and these groups’
ans that even where
e able to abuse the gaps in the system to
y wish, but with a facade of accountability at the nomination

enhancing the qualities of the

-~ **Mackenzie and Sands (2003), p. 278,
“Keith (2017), pp. 137, 145 (2019).
%50ne scholar bas pointed to an election of an

 and power.

B richer, stronger nations. A tellin

Parliamentary Assembly. While such “rigged selection process at the national level” was eventually
detected by the Council of Europe and another candidate was selected, this was a cautionary tale of
Sovernments attempting to override a checks-and-balances system. See Kosaf (2015), p. 150.
* ’Mackenzie et al. (2010), p. 138. )

*Mose (2014), p. 191.
*Mose (2014), p. 122.
“Mose (2014), p. 122.

®1See The Institute of International Law, The Position of the International Judge (2011), art. 1
(6) Vol. 74 Annuaire (recommending that “elections of judges should not be subjected to prior
bargaining which would make the voting in such elections dependent on votes in other elections™)..
’Bogdandy and Krenn (2015), p- 169.

63See, e.g., Lord Justice Etherton (2010) (“a judici

ary with a diversity of experence . .
likely to achieve the most Jjust deci

. is more
sion and the best outcome for society™).

- msaseasaeas =t
" *
——————
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. . ‘ ' . l
3.2 Perceived—or Real—National Bias of Internationa

Judges

' ational judges is different from personal partiality

. 3 intern: . ies of the case or
e Perceltlllfju?il;’: i)ersbnal interests as they pertain to the parties o
ased on

e qe s : dgé’s
\ I ; tiality (revealing the jucge's
. ispute), or ]unsprudentzal parti Jitional
the subject (t)tf :h :rigésrf’rl;nz a jurisprudenitial worldv(lieW)- InStezs’ ;zet;gpie e
inclinations tha i a nationally-appointed actor, m
i the judge, as
_concern is that

b
country’s.
e’s own country or the cour
tivated to decide in a manner that favours on
mo

. 64 ) « 1impartiality”, or
allies.™ an additional issue of what Rlchafd Falk calls Su.ucucl;alolfmﬂgése states is
_There 1s ¢ a world of sovereign states in which the prima that states with-

' “the reality O ffoctiveness of law”.% In other words, thfare 1s a worry dine of law is
critical 10 tl%e . lec ent their views as to what appropriate undersffl_n: ofg eopolitics * - -
P aduanee an interpretation of bias that is really a s 1o udeen rom
, c 1 PPN i

- about c28 a”“SlﬁanAt the level of individual Juflgés’gt{::s :{Jmtﬁoiiz than those from .

. .\ 11jOYy1N

" countries with less political musglﬁexm"ii eofJ tgllsn imbalance is the low mém];: ztf‘ L

: S its in the European Cou e FRRE
i Jected as section presidents m the L ?of the . -

Eastern Burop eandjzgrg;:qienﬂy as members of the highly c}?ﬁfc ":)lffg?gguiiéﬂ of =

-Humaﬁrl71_(1g:;2t:ﬂ of the fact that they represent more 'thaq T

 Court™ in : they )

: 'EUITOII;): 1;5’5; lt?lt;?ndiffefent legal systems and the judges coming

: J that Buropean Court of Human Rights judges -

iHici e argue oot ' ated by the - -

 instance, some Pf’l.m:lcan:oh::t as aglslﬂb-sidiar_y legislator, a problem ?i%r-'g‘;’ Acéor)’ding »

. lack politicl leglzllm Zome from “alleged second-class den-locrlggrﬁés. tainted in the
fact that some J‘tlh feui democratic pedigree of some Contra:lc'ilhrégcom’s hofy:

y these; 0161?1:si,ilues to taint, the judges’ indep endel}ge a:that international law is an

past, and co . o lated to the broader critiqu ! 4 ethnic, racial, of -

Thus, s sfcegilizlysﬁl:;i?npass the policies also of interested ethnic, '
“instrument of p .

> . ’ gh y f P
ee Voeten 2008 p P 41 ; 421 (hlghh mlg [hat inter Ilatlonal ]“dges may ravour 1mpor tant

allies of their national governments”).
5Ralk (1989), pp. 508-529.
6 508-529.

Falk (1989), pp- ' .
57This body has no Convention basis, Whldé;l_:aész;led SO | i
e See Loueaides 00 . o0 o : as expressed in Judge Pinto
Yo 9-133. The same concem Wwas © (GC), ma 57590108
68 erque (2018), pp- 11 -133. 4 o ited o ,

P eparate opinion in Hutchinson v.
Albuguerque’s s

- the logical obverse
" “biased understanding of 0 of
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17 January 2017, §f4(t)1’1:, l‘l‘edrif/z's‘i:ty of human rights”, namely the doctons .
of the doctrine O

appreciation”.

me Judges to be rightfully vocal about its
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religious groups, of ideological groupings, and of constituency interests.”%® Such
perception of national bias can expand beyond the citizenship of the judge—it cap 3
pertain just as well to the so-called Western versus non-Western values, or different
blocs of culture.” Critique of national bias can be especially salient vis-a-vis judges &
facing inter-state disputes. For instance, Israel challenged Judge Elaraby’s impar-
tiality in the ICJ’s decision on the Israeli Wall,”! which was echoed by Judge
Eric A. Posner and Miguel de Figueiredo

Buergenthal in his dissenting opinion.”*

have gone further, alleging “strong evidence that [ICJ] judges favour the states that
appoint them, and . . . favour states whose wealth level is close to that of the judges’
own state”.”?

Of course, this argument potentially conflates implication with bias. As with
domestic judges, it is undeniable that the education and training, cultural back-
ground and values of individual international judges will impact their decision-
making to varying degrees. Some have suggested that there is no evidence that this
prevents international courts from adjudicating fairly.”* Indeed, if such bias has
been systematic and conspicuous, the international legal order would have lost the
confidence of stakeholders long ago. This is a problem that is simply inherent in
human judiciaries, and does not rise to the level of concern: “[ilf being implicated
means bias, then everyone is biased, and perhaps then no one can judge.””” There is

thus a need to distinguish one’s identity and perspectives from one’s ability to judge :

* impartially.

Noretheless, there is some basis to suspect that the national bias of judgeé is not

entirely disassociated from decision-making. For instance, Erik Voeten’s quantita-

tive study of the voting behaviour of the ECtHR bench revealed that a number of -
factors lead to judges not being “fully jmpartial when they evaluate their national -
governments.”’® A former judge of the Enropean Court of Human Rights also"’

-lamented that: -

SBurton (1989), pp. 508~529.
7%Burton (1989), p. 514.

" egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, -

Advisory Opinion ICJ Reports 2004, p. 3, at 4, para. 2. The exact complaint of Israel was that

Judge Elaraby “had previously played an active, official and public role as an advocate for a cause .

that is in contention in [that] case”. . o
[ egal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, p. 9, para 11.

73posner and Figueiredo (2004). See also Kuijer (1997), Pp- 49-67.

74See Herndndez (2912), pp- 183, 185 (“Although factors such as national loyalty, the selection
process, the manner in which judges align themselves into voting blocs on the bench and questions

of procedural faimess could surely prove important considerations if empirically cognisable, there .

is no evidence that the Court’s judges systematically “vote their preferences™ or are instructed by
their governments”). -

TSMinow (1992), pp. 1201, 1207.
76Yoeten (2008), p. 425.

i protecting the Independence of International Judges: Current Practice. . . 425

[TThe majority of the judges were reluctant to find violations in cases that would present
serious problems to a State’s financial capabilities, to the general legal or governmental
system or to the political objectives of the respondent State.””

[-.1]

During my term of office as a judge I also experienced a consistent general attitude of the
Court toward not finding a violation of the right to a fair trial on the ground of unfair national
court judgments. The Court was concentrating on the procedural safeguards of a trial and jt

has established a practice of not interfering with the result of a trial on the ground that such

an interference would transform the Court into a court of “fourth instance”.”®

Even if these concerns do not amount to the same level at every international
court,” such perception can constitute a basis for challenging the broader interna-
tional legal order. Therefore, it is important to address it institutionally: after all,
“justice should not only be done, but should manifestly and undoubtedly be seen to
be done.”%° Nomination, selection, and immunity of judges can all have an impact on
how those outside the judiciary evaluate the independence of the judge. In order to
build confidence of the participants in international tribunals, it is necessary to build
a framework that minimizes any risk of national bias among judges.

3.3 Interference or Influence by National Government ~ .
: Judicial independence means that judges mﬁsﬁ be ab_lél to exéréise their functions.

. without direct or indirect interference by an unauthorized actor. In the context of -
international courts, the independence of judges must be guarded especially fiomthe. - .

infervention of states, “since States are parties to disputes and it is usually-States who -

- nominate judges to international tribunals”.®* Given that ‘international courts are -

more frequently involved in holding a government to its nation’s laws than domestic

- courts, the stakes of independence in the fonne; are even hi gher'and'moré difficultto
" protect than in the latter. ' ' ‘

""Loucaides (2010), pp. 61, 64.

"®Loucaides (2010), pp. 61, 68.

"For instance, Permanent Court of Arbitration judge Dr. Bossuyt has suggested that the bigger
problem is judicial activism against States exercising their political discretion in protecting human
tights. See Bossuyt (2014), (“In M.S.S., the Court has also extended the applicability of Article 3 to
the living conditions of asylum seekers. In doing so, the Court is transforming the civil right by
excellence (the absolute prohibition of torture is an obligation not to do something, an obligation
that has to be and can be respected regardless the available resources) into an obligation to provide
social benefits to asylum seekers which requires considerable expenditures. At this very moment of
a deep financial crisis, according to the Court, Greece should give priority to asylum seekers rather
than to its own citizens.”) . ' .
80R v Sussex Justices; Ex parte McCarthy [1924] 1 KB 256, 259.

81Shetreet (2003), p. 129.
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It must be aclénovs}ledged that at the international level, the relationship betweey;
judges and their nominating States is more complex and nuanced than at the

domestic level. Since actual separation of powers is difficult to .';ichieve at the highjy
politicized process of international legal order, “appointments to international courtg
and tribunals cannot be entirely insulated from political processes.”®? Indeed, coup.
tries’ voluntary participation in the international legal order may be premnised on the
“belief that having a national on the bench furthers the interests of the state in some
way.”® Some have even suggested that it should be openly accepted that interna.
tional court judges are not wholly independent, arguing that acknowledging thege
vested interests would make decision-making in international courts more
effective. ‘ ‘ '

As such, governments exert a great deal of influence over the choices of eveq
formally independent international judges in all of the international courfs sur-
veyed.®® A reasonable inference from the effoit that goes into having their candidate
of choice join the bench at international courts is that appointing States put forward
only those candidates who generally share the values of the government. Indeed;
looking back at his time at the ECtHR, Judge Loucaides lamented that “t}here were
countries in which the selection was made on the basis of criteria such as the friendly
relations of the candidate with influential political personalities or the affiliation. of
the person proposed with the political party in power. It was therefore obvious that.
the States concerned did not aim to propose the most qualified candidate.”®% ,

Moreover, none of the international courts surveyed in Section II grants lifelong
tenure to their judges. Therefore, there is an inevitable concern for ‘what is next’ in
the life after the international court, especially for Jjudges of younger age. In most
cases, judges seek to return to their home countries—therefore, it is-not in the judge’s
personal interest to be disfavoured by the national government. Of course, this
consideration applies with less force to judges who reach the retirement age by the
time they leave the international tribunal; however, it would be both unrealistic and
undesirable to fill the bench with only judges of senior age. -

There is thus a need to reform the current selection process and after-tenure
conditions to counter the geopolitical forces that come into play. As seen in
Section II, geopolitical influence needs to be combatted with particular vigour
when judges are sensitive to the threats of noncompliance, legislative override, or
withdrawal of institutional support. In other words, there must be safeguards in place
that address the motivation of States to nominate those that they believe will tend to .

rule in their favour. Such mechanisms should also keep in mind the judge’s personal

concern for one’s career after the expiry of his or her term in office at the interna-

tional court, so that such external factors do not interfere with fair decision-making.

8pocar (2010), p. 603.

8 Mackenzie et al. (2010), p. 25.

84Gee, e.g., Posner and Yoo (2005), pp. 1-74.

$See, e.g., Carrubba et al. (2008), pp. 435-452; Stephan (2002), pp. 333-352.
86]_oucaides (2010), pp. 61, 62.
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4 Suggestions and Recommendations

:ce international tribunals are a newer phenomenon than domestic c'ooxts,f_ toey do
'Suﬁlave the luxury of “deeply rooted confidence in society and operating within one
no

'Jegal system with generally shared ethical principles.”®” Consequently, international
‘le
courts have a

de facto heavier burden to prove that they deserve the conﬁdenoe of
- e under their jurisdiction. In other words, the independonoe of m;grnagonal
i e tends to be more easily attacked than that of domestic judges.”™ To earn
Judg(?sajnta_in this confidence, it is essential to have “judges who are independent of
political or other pressures” to “adjudicate the disputes brought to them with an eye

‘to the guiding legal principles and without any undue influence by extof_nal '

8 Ensuring the reflection of this principle in reality requires structural |
safeguards to eliminate external leverage on judges—especially that coming from .

pational governments—and to support their function as ‘gua.lroians of jo,s_t-;'c'e. Th1s
- section makes a few proposals in this regard in hopes of inspiring further d}SCPS-SIQI} _

on strengthening the independence of the intemaﬁonal _]udlclary o

. :14.1 'CheCks and Balances in the Selocﬁoﬁ of»Judge_si.f.' E

E 'vﬁow international judges are chosen and appointed_is.. one 'of the. most s1gmﬁcan£ n
" ¢ determinants of their independerice.90 Needless to say, selection and nomination o

judges must be based on objective criteria, with péramouot_irhpqqa_nco place(‘ij onthe
ability to exercise judicial functions. But in reality, as Sects. 2 and 3 have demon-

. ‘strated, the process is often dominated by governments ,thot attomp;; to seat caogh— _

dates in their favour. : L o
" . One alternative to a selection system controlled by national ‘gove,rnme.nts is to .
establish independent bodies at the national level to help oversee the nominations.

" Tndeed, there is already a trend in favour of “advisory ‘screening’ proceduré prior to

the election or appointment of candidates, to review the cl.ual.iﬁcations. anc(li e.xpet;lj;
ence of nominees in order to ensure they meet the criteria established in the

87

Mose (2014), p. 189. . o .
®For instance, the Hungarian Government advanced an ﬂmng Posmon in Baka v. Hfl:Ziag‘;
“judicjal service at an international court cannot be eguated with national ]l..ld(;iCI?.l se’r’v§c;:3 b
point of view of the independence, or the perceived mdependeoce, of the ju cgry. See JutHR,d >
Baka v. Hungary [GC], App. No. 20261/12, 23 June 2016, Joint Concurring Opinion udg A
" Pinto de Albuquerque and Dedov, § 21.
89

Meron (2005), p. 359. o
*See Malenovsky (2011), p. 118 («En effet, [les accords intemationaux] prévoient le plu;jsg:vent;
soit les modalités de I'élection des juges internationaux (au cas oﬂ. le -nombre de’can ; ts,e:t
supérieur au nombre de postes & pourvoir), soit celles de leur nomination (au cas ol I’élection n’e: ,
pas prévue)»). : .
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governing instrument of the court in question.”®* The ICJ and ICC®2 have sought to
do this by having national groups ‘or other selection-aiding bodies involved in the
nomination process.

However, “[i]f the state has already decided to nominate a particular candidate,
[such bodies] may be cut out of the picture and merely act as a rubber stamp for the
formal nomination.”*? Similarly, while both the CJEU and the ECtHR have two
dedicated advisory bodies to scrutinize the suitability of judicial candidates, the

Member States still have wide discretion in assessing the independence and merits of :

their own candidates. Indeed, the “strong vested interest of governments in strictly

controlling the nomination process in order to influence the composition of interna-
tional courts” can often derail the insulation of elections from political lobbying.%*
After all, it is no secret that domestic and international political considerations

heavily affect nominations.

Therefore, international courts should have a system in place to ensure that :
overriding of the choice of a selection or advisory committee is done only sporad-

jcally and with legitimate reason. If the national government wishes to go against the

recommendations of the domestic independent panel, there should exist some .

reasonable basis for their disagreement, promptly communicated. In essence, such
committee should really have the decisive say in the nomination of a national
candidate. ) : .

Having a uniform model of selection across different countries also helps ensure -

that the level of different nominees will be on par. Presently, the considerable °

divergence across the different selection mechanisms at the national level accounts’
in large part for the discrepancy in the relative experience in or knowledge of
international law among judges at the same court, as well as their skills and acu‘meh;_'

such disparity within the bench in turn affects the overall quality of the juﬁs_prudenc'e' -

of the courts.”> Moreover, it also affects judicial independence in that the less.

competent judges will be less inclined to vote with confidence or go against the

wishes of their government. :

One desirable alternative for selection of judges is that used by. the Caribbean -
Court of _AJustice (CCJ). At the CCJ, the Regional Judicial and Legal Services
Commission appoints all judges with the exception of the President, who is

“"Mackenzie (2014), p. 752. The existence of such mechanisms is also implicit proof that govern- -
ments “sometimes nominate candidates who do not fulfill the minimum requirements.” -
22ICC Article 36 (4) provides that the national nomination shall follow the procedure for the
nomination of candidates for appointment to the highest judicial offices in the state in question, -
or the procedure prescribed by the ICJ Statute. ’ . :
%Mackenzie et al. (2010), p. 74.
*Ibid. at 65.

95See Malenovsky (2011), p. 135 («Ces divergences considérables entre les nombreuses procédures
de sélection & 1’échelle nationale sont regrettables. En effet, 1’équivalence de ces différentes
procédures n’étant pas assurée, celles-ci ne sont pas, en principe, de nature 4 produire des candidats
équivalents. Les disparités de niveau des candidats sont susceptibles de se répercuter sur la qualité
de la juridiction concernée et sur sa fiabilité. . .»).

: af!P

| T resentatives. ] , :
o reg_]rgzsa nomination, the heads of judiciaries of the Member Stat.es can,_-make fhc
S I'ninaﬁon jointly.99 Thus, national judges also have a role in the selection
© 10 . . . . -

" obscure, taking place in “dark cormers of p(')ﬁﬁ.cal ngggﬁaﬁop and deal:-mak?gd. o
“Lack of transparehéy gives rise to concerns fpr mdepgpdence t!lat can preven Ju fgeel :

. from freely exercising their decision-making powes. Some judges may :‘:ielilieni :
* " indebted by a “sentiment of gratitude” to the governments that nominated them,
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sinted by the governments upon the Commission s recomm. -enéat%on. 2 The
President also serves as the chairperson of the Commission, facilitating a system-

¢ gialogue between the selection committee and the bench.”” Other members of
"»ff? Legal Services Commission «include bar representatives, academics, chair-
. the

£ national judicial and public services commissions, and cijvil society

o . .
ersons »98 Furthermore, if any of the members of the Commissjon fail to.

. process-

i j ¢ i f Justice are elected by the-
. Gimilarly, judges of the Central American Court of Ju - .
, Srenge co}lln'ts of justice of the Member States.'% If the presumption c?f separation
Sl,;p owers holds and the judges are indeed more independent from pohucal prossure
;')n'%eir hoine countries, this judiciary-led model could also-be a suitable-alternative. .

jnvolves the High Judicial Council, ‘the Prosecutor Genetal, the Prc;:sid‘ent‘c;if tlltl)‘;’ '
,P(')rtuguese. Bar Association, law professors-and ‘one senior ministerial official. "™ - -

+ “rpe makeup of this sclection body, chaired by the President of the Supreme Court, "

" reflects different and competing interests in the society while ens_mj';n_g legai.gxpt?{ﬁsé R
i assessing the quality ofapotentiallnqminee: R coe .
: 42 Tfansparéncy in the Nomination and -Elé:_:t:iOn,'lfrqc_es‘s‘e.s; TR

*_-As a positive development, there is 2 tendency in favour of increased transpar ,,1032'1:_'

in election processes and insistence on the personal qu.aliﬁcaﬁ'Qns‘jbf Jjudges.”".

4:'5 However, the current system Of selecting intérnational judges remains largely

» 103 :‘.

*Malleson (2009), pp. 671, 686. Jiri Malenovsky also notes tha.t States are mcreasmgly c;fen E)ﬁt:;
idea of conferring the competence to designate international Jg@ges to an international po! '
" authority. See Malenovsky (2011), p. 143. -

" *"The Agreement Establishing the Caribbean Court of Justice, att. V(1) (8)-

*Tsereteli and Smekal (2018), pp. 2137, 2151. '
%The Agreement Establishing the Caribbean Coust of Justics, art. V(2).

1o i f Justice, art. 10. . .
The Statute of the Central American Court o \ . ' .
91§ ee tho Minister of Justice’s Decree n. 1188472018, of 28 November, published in the official
gazette, II series, n.° 238, of 11 December 2018. . ’

- 1%Mose (2014), p. 197
<. 1%pgrez (2015), p. 195.

Asother model is the domestic selection process for the ECtHR in Portugal, which -~ -




affecting the independence of the Jjudge in a strongly prejudicial way. !0
ward off this danger is to reform the selection process to be more open, transparey,
and consultative of various stakeholders,

Transparency is particularly important where the rules governin
judges are vague and arbitrary, as is the case in many international co
the risk of governments choosing judges of their own liking,
current government agents'; governments are likely aware that
as diplomats or in other government functions tend to defer to stated nationg
interests more than those who were human rights activists before joining the
bench.'® Indeed, a recent statistical study has noted that governm
ally appointed more restrained judges at the ECtHR, and, as a result, the Court hag
“become more reluctant to rule against consolidated democracies”.!” These find-
ings seem to be confirmed by another expert report which detected a more frequent
use of expressions “margin of appreciation” and “wide(r) margin of appreciation” at
the ECtHR after the Brighton conference, leading to these two striking conclusions:
firstly, that “the supposedly new approach of wej

ghting more procedural aspects of
the national human rights protection creates a bias in favour of Western states that

are assumed to provide more solid legal guarantees in this regard”; and secondly,
that “an international institution like the ECtHR
non-legal or semi-legal nature,”108 : e

As the Council of Europe has acknowledged, transparency of public authorities js -

particularly important in a pluralistic, democratic system.'%® \
courts and tribunals are part of this democratic, multil
embrace transparency as an important value and a helpful

" more transparency in nomination and election of judges also
of the court in the eyes of all stakeholders.!1® A transparent

- governments to convince the public and the votin
qualification. )

urts. It conntepy
such as former o
judges who served

process would pressire

I'indépendance d*un juge en fonction,. . .»

19See Malenovsky (2011), p- 132
souvent et précisément, en tant que

1%Voeten (2008), p. 422,

'77Stiansen and Voeten (2019), pp. 30-31.
1%Madsen (2017).

'%Council of Europe, Convention on Acces
205, Preamble.

19ee Res. 1726 (2010) on the effective

candidat 4 la fonction d’un tel juge, leur agent respectif.»).

Advisory Panel of Experts on C

Rights: The committee has seven members and is presided over by a previous president of the
ECtHR.

-~ gence of judges by bringing to the pub

g selection of '

ents have grady,.

is receptive to external inputs of. - . ‘ o
’ ’ - 4" pefore parliamentary commissions oro
- for public screening of the candidate.

¥ - nomination, election and appointment process : ; e matiner” 36
1 IflgrlIjllllrcll?ct:li(;ilo’fﬁce should be made public, in due time mdm@?ﬁecuve e

Given that international *.
ateral order, they should “-
tool for sustainability; - E B ,
enhances the legitimacy - 1. d

A al and Discipline of Judges .
g body of objective grounds of - 4.3 Remov '

Y 1tis uncontroversial that

(«Il n’est donc pas étonnant que les Etats choisissent assez.-

s to Official Documents (18 June 2009), CETS

implementation of the Buropean Convention on Human =
Rights: the Interlaken process, 29 April 2010; CM/Res/(2010)26 on the establishment of an -

andidates for Election as Judge to the European Court of Human - -

i i indepen-
judi election would strengthen the in
e o e brines 1o 1 ijuciilzl:;: any connections or conflicts of 11111terest%
i i didates. As Justice Cullen o
ilitating the scrutiny and vetting of-c.am : -
merflzzdfzct::tlf?iuzioﬁzg Jeremy Bentham, publicity is 1:he‘bes;:l g;;ﬁ;n(t;e; ccl)(fsp;l?d
o is is interconnected to having he
ity 11 way, transparency is ini . .
bﬁly. eshxlnﬂtﬁz nogﬁnation system—it allows more parties to check the quality and
b aIlc . . .
jimpartiality of the nominees.
any gr(:il;nds Z:iilil?lpsect. tIyII.A, having a more transpare'nt process also lez.is ‘tc;
" dif/::sity which in turn strengthens the democratic legmmacgdof é:: inst:he
.eatel‘; bench is: “agsential to shore up public suPpc‘)‘n f'or and con tn'erzed i the
O ety 112 Of course, diversity as a concept is “plainly not restric Lo or
ey us, with gender, ethnicity or sexual orient.atlon e [-althc.)ugl}] thosi :1;: o
synOI_lyIilO to, be an indication of valuable experience which 11=,.d1ffc=,rendilff the
o h’l’(?l}; i t life experiences of judges also inevitably cox}tnbute:, to er
O s vities, 1} which are particularly useful in an international

ives and sensiti .
peflsgt)iggr (:nust face a wide range of issues that crosses borders and cultures
co 3

i i 1 for tools to enhance the transpar-
i le guidance at the domestic leve : - . -
The;e_ l(sh:f;f selil:tion. Some examples are pul?hc recrultment. crf Juglgies 1:2;?11115% X
o dvert nts: consultation with civil society or hacademl‘a_x,_ pu 'c.l ngs .
O A ety i ther advisory. bodies that give an oppc‘)rtl'mltyA
115 14 short, “[ilnformation regarding the

i itior fservice of judges'
« urity of tenure and conditions 9 ser ‘
g :;‘t:s fO)II' the maintenance of judicial independence,

are absolutely necessary elem: »117 Tndeed, in the domestic context,

according to all international legal standards.

Ul eyllen (1999), pp. 261-262.
2R ackley (2010), Oct, pp. 655, 656. -
113 ice Etherton (2010), pp. 745-746: . oned. up
ot Jus_t‘cc 0 69 (“Members of international tribunals are, of course, condi 0! :
e e iviti d their personal circumstances.”)
t oint, by their upbringing, their former activities an ‘e p o Hlecion of
1‘;5"‘ . ittee on Legal Affairs and Human Rights, Nomination of 1721; fidates and Beston &
Comimthe ECtHR. Part B of the Appendix to Assembly Doc.2 (1)08 :
;l::ti? I:eplies to a Questionnaire, AS/Jur (2008) 52, 2 December ﬁ;mal iy, oo Study
116¢Tha Burgh House Principles on the Indepetx;lde;:e g‘f:e thac:1 c}xg::::dm | Judiclary o ot
i Law Association on the Prac ! o 24
Grgu'g‘rci)lfutgzlsznm?\uszgzliaﬁon with the Project on International Courts and Tribun
an R .
ph g i ini dges Paulo .
e e int Concurring Opinion of Judge _
WIECHHR, Baka v. Hungary [GCl, App. No. 20261/12, Joint Co

Pinto.de Albuguerque and Dedov, 23 June 2016.

and information about candidates .-




. Diversity is another'problem that is rarely discussed alongsidg re-election, but is
- certainly relevant. In theory, a diverse membership of the court would help ensure
_that the bench as a whole remains independent, because there are many compeiing
" forces of influence. But re-election has proven to entrench the status.quo of mem-
pership as to impede the entry of judges from countme§ with less experience Wl‘t‘h the
- jnternational judiciary. For instance, in the International Court of Jus:uce, [tlhe
“106 members of the Court elected since 1946 come from only 50 countries, and the
" pationals of just 11 of those countries — the P5, Brazil, Germany, Italy, J'apa_n,.
';Nigeria and Poland — have served on the Court for nearly haif qf the total Judge
. years available.”** o o
" Therefore, a non-renewable term is recognized as an “efficient and less restrictive
tool” for the independence of judges.'?® Indeed, the Buropean Court of Human

irremovability of judges from office by the executive is a “corollary of the
independence.”''® As a general rule, intérnational judges should also enjoy absolute
protection from removal during their tenure—except for personal misconduct ngt
associated with their role as judges or actual incapacity (because of a serious illness, .
for instance).*** ‘ S ;
As for disciplinary measures, it is important for each court to have rules of:
procedure to address misconduct or breaches of duty.'?° There should also be active -
participation of judges in the relevant disciplinary body. Disciplinary proceedings:
must also guarantee the possibility of recourse or appeal.'*! It appears that a few
international courts have established clear procedures for disciplinary actions that are’
led by the courts themselves. " C

wi,y reinforce their independence and impartiality”,'>” All international courts should -

44 Re-election or Re-nominaﬁon o f Judg €s . follow. the lead of the ECtHR and the ICC, shifting towards “longer, ‘nor_i-'r_ene}w’gble‘»r

. ' - : . tetms that will better protect judicial independence.”?® .
The practice of re-election in many international courts has implications for both the R - : ) e
independence and diversity of the international judiciary. First, the independence of
judges can be hindered by fear of putting the second term at risk, especially if the."
national government controls the process. The concern “that a judge on an interna
tional court who is apprehensive about the prospects of renomination by his gov-
ernment or reelection may decide cases so as not to antagonize powerful [] member
states, and espécially his own state”!?? is justified and reasonable: there is evidence
_that States sanction judges by precluding them from a second term if the decisions .
have not been favourable to the government.'?* Indeed, the length of tenure and'’
possibility of re-election combined augments the possibility that judges “who need
to secureé re-election, parﬁcuiarly toward the end of their term, would allow political .
pressure to affect their decision-making.”'?* ' "

45 " Financial and Job Security for .AIu_t‘lge's_f‘D:u_lfing;q:nd:qut-:.j..'_ : e
mandate - : FE

~ be'set in stone, and not subject to changes deriving from political manipulation. For

_ant’ jurisprudence. Only very exceptional, publicly démonsuateflici':cumstqnc‘jcs_ ‘
~ should lead to a decrease of the financial package accorded to serving international - -
. judges: And any such measure should be previously consulted wxﬂ} the a.ffegted
judges.'?® This issue evidently deals with the broader problem of administrative and
. budgetary autonomy of international courts.*° o : S
" The traumatic experience of the Southern African Development Community
Tribunal, which was first paralysed -and then scaled dowg by tpe Member_ St'at.es
due to an unpopular judgment, is a haunting tale for international judges and judicial

1181 affranque (2014), p. 132. : _
'%See Opinions Nos 1(2001), 2(2001) and 3(2002) of the Consultative Council of European Judges
for the attention of the Committee of Ministers of the Council of Europe on standards concerning -
the independence of the judiciary and the irremovability of judges, on the funding and management _
of courts with reference to the efficiency of the judiciary and to Article 6 of the European
Convention on Human Rights (the ECHR), and on the principles and rules governing judges’
professional conduct, in particular ethics, incompatible behaviour and impartiality (“the CCJE -
Opinions Nos 1, 2 and 3”) Documents CCJE (2001) OP N°1, CCIE (2001) OP N°2 and CCJE
OP N°3.

120gee “The Burgh House Principles on the Independence of the International Judiciary’, § 17.1.
1218ee Consultative Council of European Judges (CCJE), Magna Carta on Judges (Fundamental
Principlcs), 6, November 2010.

122\ feron (2005), pp. 359, 363.

1230\ ackenzie (2014), p. 753.

124pocar (2010), p. 603.

Keith (2017), p. 147.
" 6)Malenovsky (2010). .
o 1271'3Xp1::matozy Report to Protocol no. 14 to the Convention for the Protection of Human Rights and

- Fundamental Freedoms, amending the control system of the Convention, para 50.
28 Dunoff and Pollack (2017), pp. 225, 228. - _
- ®Laffranque (2014), p. 147. : .

: 1300pinion No. 10 of the CCJIE on the Council for the Judiciary at the service of spcicty underlines

that judicial independence is increasingly perceived as also applying to the financing, management
and personnel requirements of the courts. . . o i

" Rights eliminated a second term through Protocol no. 14, with the explicit intention -

: 71'D1‘1‘ring their mandate, judges should not fear for their salaries andworkmgcondx— e
_ tions. The financing, management and personnel requirements of the courts should -

* ifistance, unjustified salaty reduction may be understood as punishment for ‘unpleas-
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staff."*! There is a constant worry that the Contracting parties may financially
asphyxiate or simply close down their respective courts. Indeed, they become
of their own fear, being paralysed by the ever present critique of

“hostages”!?

judicial activism.

Regarding post-mandate financial security, it is no secret that some former judgeg
have experienced difficulties in finding appropriate functions at the end of their termg
of office.!*? Naturally, the international judge who does not reach retirement age by
the time of the end of mandate would be thinking about the career afterwards—
; this may trigger national bias and other political consider-
ations that affect one’s decisions on the bench.'®® There is thus a need to ensure that
the international judge would have financial autonomy after her mandate—either
through a sustainable pension scheme or through a comparable post—so that she
would not have to choose between casting the right vote and securing a livelihood

usually, back home®3*

for herself and the family.

In general, regardless of career prospects after tenure, international judges should
be permitted a decent pension that allows them to carry out their functions in what
Gilbert Guillaume called “en toute sérénit¢”."® While the exact amount that allows
such tranquillity would depend on the cost of living and financial circumstances back
home, the general idea is that judges’ pension post-mandate should not present ag
opportunity for political retaliation by States. For instance, courts should counter
State efforts to impose excessive taxes on the pension of retired international judges.”

The pension scheme from the ICY offers an ideal model: upon retirement from th

Court, judges receive an annual pension which is equal to half the annual. base salary.-
The issue of pension does. weigh on judges’ minds; the provision of adequate;

pensioncover for judges was a “Constant demand” from the ECtHR®” until Reso

lution 5 (2009) was passed, which included the Court’s judges in the Council of :-
Europe’s new pension scheme.!®8 If budgetary concerns restrict the court’s ability to "

13!Mackenzie (2014), p. 741.
32Cohen (2017).

**3Laffranque (2014), p. 145 [citing N. Vajic, ‘Some Remarks Linked to the Independence of
International Judges and the Observance of Ethical Rules in the European Court of Human Rights’,

in C. Hohmann-Dennhardf, P, Masuch & M. Villiger (Eds.) Grundrechte und Solidaritat.

Durchsetzung und Verfahren. Festschrift fur Renate Jaeger, N.P. Enge] Verag, Kehl, 2011,

pp. 179-193, at 186].

1348ee Pocar (2010), p. 605 (“As long as international judges are put in the situation of being force‘dl '

to ensure that their positions are maintained in their home countries, the intimate connection’
between an individual and the country of origin could continue to pose a problem”™).

135See Voeten (2008), p. 417 (“There is some evidence that a career insecurities make judges more ‘

likely to favor their national government when it is a party to a dispute”).

136Gitbert Guillaume, La Situation de juge international, Institut de droit international: 6 Res Fr
FINAL (9 Sept. 2011, 6th Commission) (discussing remuneration of judges) oo
137) affranque (2014), p. 146.

138Resolution CM/Res(2009)5 on the status and conditions of service

of judges of the European

Court of Human Rights and of the Commissioner for Human Rights (adopted by the Committee of --
’ Deputies), as amended by

Ministers on 23 September 2009 at the 1066th meeting of the Ministers

P. P. de Albuquerque and H.-S. Lin, ‘betecﬁng the Tndependence of Iﬁtg:rhatiohal Judges: Current Practice.

: _Sinc
. engage 1

D the interplay of any special interests. Genc ges SO f
3vllsttll1n (c::;rﬁeorvrvlheneverrpﬂley are in personal contact with potential pa,rtlses, agents,

j i the court. -~ -
* advocates and advisers'*'—especially repeat players at

. the tone and language used so that they

" service of judges of the European Court of Human

- illustrative. According to these guidelines, teaching shall in [_)rix.lmprl11
.- ‘light schedule’ (when there are no hearings). Otherwise, it is o
" ‘Working hours, which means in the evening and weekends.
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N @tw a proper pension system, international courts should at leas& reqzire.saatz:

8 ' sti lection or appointment, so that the judg

: erve one’s domestic post upon & _ :

;w'I:lrizshave a secure job to which they may return. The petiod of service at the
0

‘.".wt national court should also be included in the period of employment for pension
inte : _ .

" rights and retirement pugposes.

- 4.6 Extrajudicial Activity

a judge’s impartiality must exist in fact and by appearance, judges §¥10u¥d
o extrajudiciai activity with particular caution. Given th.e1r., expertise in .
-nternational law and high renown, many international judges ‘are invited to teach,
in

| epaak/write, or even serve on bodies of a similar nature_where tpey are :c\skeq.tquha{e'v
":ﬁeir knowl,edge and opinion. It is generally desirable fo'r an -mtf?magona.l. judge a(i‘ 3
; k:bim-ibute to legal and professional education and discussion outside of their judicial .-

fun inci icial _adopted by the United -
nction.'*® The Bangalore Principles of Judicial C-;qr{dqct, a 1 by 1 '
Nau":ux(;: also recognize that “[such professional activities by Ju(_iggs are in th_e.'publ}c_

: ’ | 1 L e e T P ;
inter d are to be encouraged: AL IR S
mteliisetma:ﬁonal judges ‘must, however, be mif dful that. indiscreet extrajudicial .

~activity may hinder their independence—and thus, their legitimacy and althorty. © .-
| For instance, participation in fancy conferences where the judge is given particularly - - - .

: . T e py
generous accommodation arrangements, honoraria, or other treats is vulierable

“challenges of favouritism, or even corruption. Where

" Siates or other potential parties appearing before the. tribunal 1:1 ngizesﬁg tg1; o
: " serves. there should be additional caution to ensure that the interact ] Cth

ealy, judges shonld poceed.

akin, i j jcularly sensitive in' - -
i iti de the court, judges must be particu .
e e ags e do not constitute a ground to suspect

CM/Res(2009)5 on the status and conditions of
Rights and of the Commissioner f?r Human
27 March 2013 at the 1166th meeting of the

- Resolution CM/Res(2013)4 amending Resolution

Rights (adopted by the Committee of Ministers on |
Ministers® Deputies). . s ehavious. The
139However, there must be concrete policy at the level of the court to guide such

i i iviti CtHR Burcau on 5 October 2011, are
guidelines for judges’ teaching activities, adopted by the E O o ding periods of

y acceptable outside normal

. . -cial Con-
MOrndicial Group on Strengthening Judicial Integrity, The Bangc_tlor.elP?nczples. of Judicial Co
duict, ECOSOC, UN Doc E/CN.4/2003/65 (2002) [Bangalore Principles].

- m “The Burgh House Principles on the Independence of the Intergaﬁonal Judiciary’, § 12.1.

the occasion is organized by <~
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apparent bias or prejudice.** Many international tribunals are not specialized—the;

work is not focused on a narrow area of law, such as labour matters or family lay,

Therefore, international judges could face dockets consisting of any number o
issues, and the chances of a judge baving written op
that may be pending before the court are high.

Since many international judges have been dipl
advisors who are accustomed to taking an active part in these occasions, sug)
“adaptation and discipline” may not always be intuitive.
this regard would be to empower the Court’s President to evaluate and eventu;
reject certain judges® extrajudicial activities. This is indeed the common choice ¢
national courts in Europe.'** Having the President decide the Jjudge’s participation i
extrajudicial activities serves to liberate judges from having to make difficult or
sensitive decisions without institutional guidance, allowing them to benefit fr

om the
discretion of actors with experience. After all, a judge’s primary responsibility

inionated pieces on a topi

should not be to “manag]e] public_relations.”145 It also helps unify the practice of i

different judges at a particular court, diminishing room for controversy. On the other

hand, too much power in the hands of the Court’s President may raise an issue of b
internal independence. Respecting the principle that every judge may freely perform *

his or her extra-judicial activities, the list of grounds for refusal of such activities
must be strictly established by the Rules of the Court and the President
his rejection on the basis of one or more of such grounds. A
In deciding to reject judges’ requests for outside activity, the following conditions
highlighted by Lucius Caflisch, former judge of the ECtHR, are helpful: (1) they

. may not hamper the court’s regular work; (2) they may not be detrimental to the
Jjudge’s independence; and (3) they should not result in public disclosure of discreet
-information regarding the court’s work. 6 To this, we would add that (4) even where
the independence of the individual judge may not be at stake, the activity cannot cast.

must explain

into doubt the legitimacy of the court as a whole. For instance, an ad hoc judge
should refrain from accepting touristic trips paid for by the government which he or .

she is called to represent.

4.7 Immunity

In 2017, Turkey convicted Judge Aydin Sefa Akay of the United Nations Mecha-
nism for International Criminal Tribunals (MICT) to more than seven years in prison

142See, e.g., Moran (2015), p. 453 (arguing that judicial silence is desirable).
143Meron (2005), pp. 359, 360.

144See Blisa and Kosar (2018), p. 2031:

13Eltis and Mersel (2017), pp. 247, 277.

148Caflisch (2003), pp. 169, 172. See also “The Burgh House

Principles on the Independence of the
International Judiciary’, § 8.1. o

P. P. de Albuquerque and H.-S. Lm;

omats, academics, and legy|

143 The best solution i,
ally

- provide judges and their families with diplomatic immunity for life.:
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i iileni twork, the group blamed for the failed coup d’e.tat
er alie(f);;;l ;lgzrtZa?l?eSl.lTls:il;set I:kay’s convigcrt(i)on was a direct affront to extensw,e
e by the MICT and the international legal community to secure Judge Akay’s
efforts. ?n January 2017, the MICT bad ordered Turkey to “cease all legal pro-
;elea.Se, s against [the Judge] and to take all necessary measures to ensure his release”
ceedmfi degadline. When Turkey refused to comply, the MICT referred the ma?ter Fo
ttﬁ;’asse(:cu,rity Council.'¥’ Yet, despite these interventions, Judge Akay remains in
detiﬁui)rr:t.emational courts surveyed in Section II grant diplomatic privilleges an.d
;mmunities to their judges, as does the MICT. Indeed, grax}ﬁng of diplomatic
i nity is an area where there is very little variation across mterpahonal courts,
e that judges are involved in highly sensitive matters of international relevance,
Sgiﬁxmunities of the international judge should be much bro.ader than those of
national ones. This enhanced protection of international judges is “not only oppor-

e but necessary.”**° However, as the detention of Judge Akay demopstrates: itis
tcl;:ar that such simple rules on the book are no_t enough to prc')t.ect mtern.::luc:n(ai.l
judges from being implicated in domestic proceedings that. are politically motivated.
! Although immunity of judges from criminal proceedings on personal conduct

unrelated to their function in international courts has no-t'been. the norm 50 (t;ar, it bls . v
- worthwhile to think.about mechanisms to ensure ﬂle_mdeplendencez of. Ju gesth); )
- strengthening their immunity. Indeed, there.has alr.eac,l)f been some rec_c;ggho;n c_: :
. the current standard of ‘lifelong functional immunity” is.not enough—for instance,

the Council of Europe’s Parliamentary Assembly has. called on.Sl'g%t?_l__)ameAs 19 .

While lifelong diplomatic immunity may sound like -a'radicél'-propqsiﬁoﬁ, '~it.- o
" should trigger a serious consideration of all possible means to ensure that-former

- judges, are protected from the risk of reprisal or retaliatign dis_%uisectli' in lebg1t1txlrllzei:z

B io i ’ is explicit and easy to notice—bu

. sanctions or proceedings. Judge Akay’s case licit anc notic 1 there
' iati re difficult to.pinpoint and con

.- are more nuanced ways of retaliation that are more diff .

" -demn. For instance, a judge may face excessive tax inquiries once returning home, or

other similar administrative procedure that can be incredibly stFessful a}nd 1lr)fu‘rden-
some. Others may be subjected to home searches, phone tapping, or interference

A icati ed to
" with conversations or communications for matters that are on the surface unrelats

their actions on the bench but motivated by them. In sum, -th.er.e are mancili w:.ys et:)
harass judges out of retaliation through seemingly !awful J_udlmal proceed nﬁtt,l g’ t(;
cutrent privileges and immunities provisions of international cou#s )

1470 .

Escritt and Jones (2017). . . N
48See Imprisoned UN Judge has no Diplomatic Immunity to be I'ielea.sed: Turkrfh Justltlce nggﬁte{;
Dawy News (1 Feb. 2017), http://www.hurriyetdailyneWS.com/unpmsoned~un—3udg0e9-2'gs9 s p.
matic-immmxity-to-be-released-turkish-justice-minister.aspx?page]])=238&nID:I
NewsCatID=509.

“Pocar (2010), p. 605.

: _ "Resolution 1914 (2013), adopted by the Parliamentary Assembly on 22A Januar}.' 2013 (7.6.1).
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Jecision-making. Tn an insightful reflection of his time at the. ECHHR, Judge

ucaides noticed that “[{he extent of intsj.rvenFi‘on, supervision and work of t.he
I-j:i ¢ Rapporteur depended on the persona1.1fr.y, diligence and industry of t.he partic-
juce. dee. Not all the judges had such qualities. The result was that the view qf th‘e
glar Jllalerg of the Registry frequently prevailed”.!® Ultimately, with or without insti-
fﬁl;r:na] safeguards in place, “it is up to the judges —and to each judge individually —

‘to act independently in their daily activity.”'3® At the end of the day, what matters

address these nuanced and impli¢it methods of harassment, especially when the
take place after the expiry of the mandate. - : _
One proposal to address this issue would be to set up a procedural safeguard'th
falls short of lifelong diplomatic immunity, but gives equivalent protection op al
case-by-case basis. Under such a scheme, the State would be required to prove to the:
plenary of the international court that the former judge’s activities on the bench i
not motivated and are not related to prosecuting or subjecting her to legal process I
other words, the court in which the judge served alone should “be competent tg:
waive the immunity of judges; it should waive immunity in any case where, in jts'
opinion, the immunity would impede the course of justice and can be waived withoyt:
prejudice to the exercise of the judicial function.”*>! The burden of proof on the
State to convince the Court that the investigation is unrelated to the judge’s time
the Court should be equivalent to the burden of proving the alleged wrong under.
lying the investigation—for instance, where it is a criminal proceeding, beyond
reasonable doubt. : : ‘ L
Courts have proven capable of exercising this discretion in a fair manner, Fo"" ‘
instance, the European Court of Human Rights originally backed a judge who 4
claimed immunity for his wife investigated for corruption.’? This was a principled
response, since carrying out a search in the home of the judge inevitably impli'cat_éd ;
him as well. However, following a request.from Romanian ‘prosecutors, the plenary.: i
split the judge’s immunity and waived only the part that applies to his wife “to the
extent strictly necessary for the conduct of the investigation.”¥*® In this 'w'ay,' ‘the j‘
- Court did its best to both conserve the judge’s immunity and facilitate the imple:
mentation of justice in the home country. o

Jawyers with whom they work on a daily basis.

Conclusion

that candidates for the bench be persons of integrity, independence, and impartiality-

- relating to the solemn declarations made by new judges as they take office, _the’i;’_
“tefiure, including immunity from suit, and guararitee of salary, recusal, and removal

decision-making ability is invariably interconnected'_with makmg sure Fha?-,‘.the'
Various aspects of their function are protected from exte’mal-pre»s‘,s.ureA andpolmcal
or personal considerations. ' :

against human rights and shared values, judges at international courts are indispens-

4.8 Other Is&ues

: : . justice and upholding the international legal order.
The freedom to choose with whom and to what extent staff members are involved in". :
preparing cases is another crucial element of the judge’s autonomy. It is an important
responsibility of the judge to exercise the discretion not to work on cases with certain
registry members, especially those seconded by governments. The number and legal -
competence of lawyers at international courts—who are often tasked with applying
and developing case-law in “blurring boundaries” between professional staff and the
judiciary—can “either reinforce or undermine judges’ potential capture to the staff”.'>* -
In other words, the responsibility lies with the judge to ensure that judicial discretion is
not undermined by imprudent or irresponsible conduct of registry members.

This autonomy is particularly consequential in a system where the judge’s
workload makes it inevitable for registry lawyers to be heavily involved in
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